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CURRENT TOPICS. 





The disbarment proceedings instituted in 
Iowa against Hon. C. C. Cole, of Des 
Moines, came on a recent day incidentally be- 
fore the United States Circuit Court for the 
Eastern District of Pennsylvania. A com- 
mission to take testimony, issued from the 
Iowa court, and before the commission in 
Philadelphia, Messrs. Ashurst and Cate re- 
fused to answer certain questions as to 
whether they had received letters from Cole, 
on the ground that they were confidential 
communications between attorney and client. 
The matter being referred to the court, it was 
held that the questions should be answered. 
Butter, J.: ‘Are the communications privil- 
eged? The general law in regard to privil- 
eged communications is well understood, and 
originated far back in the history of jurispru- 
dence. How far, in modern times, the law 
has been modified, it is not now necessary. to 
consider. It is sometimes said that all com- 
munications between counsel and client are 
privileged ; but this is too general, and is in- 
accurate. They must relate to the business 
and interest of the client; and, moreover, 
they must be lawful; for, if unlawful, public 
policy forbids their concealment under the 
plea of privilege; and, if lawful, they must 
fall within the scope of professional duty. 
Communications by counsel to client, like- 
wise, are usually privileged, because closely 
connected with the client’s interest and busi- 
ness. See Weeks on Attorneys at Law. Sup- 
pose a case most favorable to the witness, viz,, 
that these communications were by client to 
counsel, would they be privileged? I do not 
mean toimply any fault in these gentlemen. I 
have no doubt they are entirely free from 
blame. But suppose a client had devised, 
with the assistance of counsel, a scheme to 
obstruct the administration of justice, would 
the communications be privileged? The au- 
authorities say not. The charge here is that 
Mr. Cole intended to promote perpetration of 
crime. Had it not been for the learned argu- 
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ment of counsel who opposed the motion, I 
should not have had the slightest doubt about 
the case. The matter does not fall within the 
scope of professional employment. More- 
over, these communications have already been 
given to the public. The inquiry is not what 
they were, but who made them, and how are 
the client’s interests affected by them? The 
protection is for the benefit of the client, not 
the counsel.’’ 





In Bancroft v. Thayer, decided by the 
United States Circuit Court for the District of 
Oregon, on the 8th ult, an act of the State of 
Oregon authorized the adoption of text books 
for the use of the common schools of the State 
by a majority of the votes of the county su- 
perintendents, to be canvassed and declared 
by the board of education, and provided that 
the books so adopted should be exclusively 
used in such schools for the period of four 
years thereafter. It was held that such act 
did not constitute a contract with the publish- 
ers of the adopted books by which the State 
was bound to use the same in its schools for 
said period, nor authorize the board of educa- 
tion to make any contract with such publish- 
ers on behalf of the State concerning the fur- 
nishing and use of said books; but that said 
act was a mere regulation imposed by the 
State upon itself, and, therefore, the legisla- 
ture might modify or abrogate it at pleasure. 
In deciding the case Deapy, J.. said: After 
a careful consideration of the matter, I am 
unable to find any authority in this legislation 
for making any contract with reference to the 
supply of school books. The county superin- 
tendents may vote to adopt and the board must 
declare the result, and thereby authorize the 
use of the books elected. But in all this there 
is no power to contract and bind the State be- 
yond its power of revocation. Here the power 
of the officers ends, and the people in the sev- 
eral districts are left to get the books on the 
best terms they can, or do without them and 
forfeit their share of the public funds. A law 
requiring the secretary of State to purchase 
stationery exclusively from the complainants 
for four years, would bind the secretary, but 
not the complainants, and of itself would not 
constitute a contract between the complain- 
ants and the State. Nor would a formal 
agreement entered into between the parties, 
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for the delivery of the stationery and specify- 


ing the character and cost of the material to 
be furnished, change or enlarge the operation 
of the law in this respect. Such a law would 
be nothing more than a regulation which the 
State imposed upon itself in the person of its 
secretary, and which, by the agency of its law- 
making power — the legislature — it could 
change or abrogate at pleasure. Such, it 
seems to me, is the character and effect of 
this legislation to secure uniformity in school 
books. The act is not a contract or a pro- 
posal which, being accepted, may become a 
contract; but a rule for the government of 
certain officers and the people of the State. 
Neither does it authorize any one to make a 
contract as a means of carrying its provisions 
into effect or otherwise. It merely provides 
for the selection of a series of school books at 
certain fixed intervals, and commands their 
use in the districts under a penalty. The 
State is the only party to the transaction, and 
may therefore modify the regulation at pleas- 
ure. An act directly requiring che schools to 
use the Pacific coast series for the ensuing 
four years would not be a contract with the 
complainants to that effect, nor authorize the 
board of education to make one with them to 
furnish such books. But the fact that this act 
provides that the selection shall be made 
through the intervention of certain officers 
does not change its character in that respect, 
and it is still merely a regulation imposed by the 
State upon itself to the effect that only certain 
books shall be used in its schools for a certain 
period, or until otherwise provided by the leg- 
islature. It is true, as appears, that the board 
of education, from, as I suppose, a laudable 
desire to supply the defects and omissions of 
this crnde and incomplete legislation, entered 
into an arrangement with the complainants at 
the time of the selection of their books which, 
as between individuals, might well be con- 
sidered a contract, with a view of securing the 
people of the State a constant supply of the 
books adopted uniil October 1881, of good 
workmanship and at a fair and fixed price. 


But it is a well settled rule of law, that the | 
| for a long series of years, but after so long a 


State is not bound by the acts of its agents, 
unless it manifestly appears that they were act- 
ing within the scope of their authority; and 
individuals, as well as courts, must take no- 
tice of the nature and extent of the authority 
conferred by law upon a person acting in an 





official capacity. ‘It is thought better that 
an individual should occasionally suffer from 
the mistakes of public officers or agents, than 
to adopt a rule which, through improper com- 
binations or collusion, might be turned to the 
detriment and injury of the public.’ White- 
side v. U. S., 3 Otto, 257.”’ 








SUGGESTIONS UPON CODE PROCEDURE 
AND CODE REVISION. 


IlI—CopE REVISION IN GENERAL. 


Before proceeding, we may say that in what 
we have said, we would not advocate by any 
means 4 timid exercise of the power of revis- 
ion; on the contrary, we think revisers should 
act with the utmost boldness and firmness in 
revision and amendment where it is clearly 
necessary, but with the same holdness and 
firmness should decline revision or amendment 
where the same is not demanded, and should 
especially avoid all speculative ideas and hob- 
bies of their own, if they have any. 

The adoption of the equity rule of parties, 
to which we referred in a former article, will 
serve as an illustration of one of the classes 
mentioned. The reader will remember 
that we alluded to the provision which 
enacts that the trustee of an express trust may 
sue without joining the cestui que trust ; that 
on account of too narrow and technical ex- 
pression of the principle intended to be estab- 
lished, litigation ensued and necessitated an 
amendment. When this occurred it might have 
been better as suggested in the former article, 
to have used a different definition throughout, 
one that would have been more comprehensive, 
and at the same time better adapted to the ex- 
pression of the exact idea; but this definition 
was simply enlarged so as to comprehend a class 
of cases which had been thesubject of doubt and 
litigation. This amended provision, however, 
again became the subject of litigation, and its 
construction did not become entirely settled 


time the meaning of the amended provision is 
so well settled by repeated decisions, that even 
though the original provision was too narrow 
and illy expressed the idea intended, and the 
extending amendment had been twice as in- 
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appropriate as ite is, still, as the amended | 


provision is thoroughly settled, no good could 
result from an amendment reconstructing the 
provision, and for the reason several times 
before expressed in this series of articles, 
that there would be moreor less danger some 
term might be used in recasting the provision 
upon which doubt and litigation would ensue, 
it is far better that it should remain as it is. 
The same may be said of many other 
provisions, both of pleading and practice. 
But, as we presume our view upon the pro- 
priety of great care and discrimination in re- 
vision or amendment is sufficiently apparent, 
and as we propose mainly to suggest certain 
classes of cases wherein revision and amend- 
ment seem imperative, we let this single ex- 
ample suffice. 

For economy of space we allude to an ex- 
ample we gave in a former article of a too 
narrow and imperative provision of some of 
the codes followed by a sti!l more narrow and 
imperative construction by the court, and as we 
deem it of very great importance in the view 
of revision, we may be pardoned for re- 
stating the provision and the rulings under it 
even more fully than before. [tis this: Before 
the codes, where an action or defense at law was 
founded upon a contract in writing, the same 
might be set out in hec verba or by its terms, 
and where the suit was in equity not only the 
cause of action or defense but all instruments 
in writing, the contents of which were to be 
introduced into the pleadings, might be plead- 
ed, either by their terms as at law, or by such 
avermente as were necessary to identify the 
instrument, and then exhibiting the same by 
filing a copy with the pleading whereby it be- 
came a part of the same. To illustrate, let 
it be supposed that A was prosecuting a suit 
in equity against B, for the possession of a 
tract of land to which he held an equitable 
title only ; his cause of action consisted of his 
whole title and the denial thereof, but the in- 
instruments of evidence by which his title is 
shown are by no means the foundation of his 
action. He wants to plead as part of his title 
the last will and testament of U; he does this 
by averring that on, etc., at, etc., the said C 
being seized of the locus in quo, made his last 
will and testament, whereby he devised the 
lands, etc., and after averring the death of 
the testator and the probate of the will he pro- 





ceeds: **a copy of which last will and testa- 
ment, and the probate thereof, marked exhibit 
A, is herewith filed and prayed to be taken as 
part of this your orator’s bill of complaint.’’ 
By these averments and the filing of a copy 
the same is treated in every stage of the suit 
as part of the bill. 

In some of the codes of procedure, notably 
that of Indiana, is this provision: ‘‘Where 
the action or defense is founded upon a 
written instrument the same shall be copied 
into the pleading, or the original or a copy of 
the same must be filed with the pleading.’’ 

The reader will remember a brief allusion 
to the rulings upon this provision when using 
it as an illustration of another point, but we 
may be pardoned for a more explicit state- 
ment of them here, as it affords an illustra- 
tion of a narrow and stiff provision with very 
technical rulings. 

Under this provision it has been ruled, 1. 
That this provision is imperative, and conse- 
quently although a pleading might be suffi- 
cient, containing all the allegations necessary 
for a good pleading at the common law, yet 
for want of compliance with this provision 
the pleading would be bad on demurrer, 
arrest or appeal. 2. Notwithstanding the 
pleading contained all the necessary allega- 
gations and the record contained a copy of 
the instrument well described, the pleading 
was still fatally defective unless it contained 
the averment ‘‘ a copy of which is herewith 
filed,’’ or its equivalent. 3. Where the cause 
of action was a bill or note, and the suit was 
by the indorsee against the maker, the in- 
dorsement is not the foundation of the ac- 
tion, and the same can not be properly 
pleaded in exhibiting a copy, but must be 
averred as an independent fact. 4. Where 
the action upon a negotiable instrument is by 
the indorsee against. the indorser the indorse- 
ment is the foundation of the action, and must 
be copied, or the pleading will be fatally defec- 
tive. 5. The provision of the code only ap- 
plies to a cause of action or defense, and the 
chancery rule of exhibits does not prevail; 
hence, where asin the case above stated how- 
ever directly it may support the cause of 
action, if itis not technically the cause of ac- 
tion, the written instrument can not be intro- 
duced into the pleading in, any other way than 
by copying the same into the pleading. Some 
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of these propositions, the first for instance, 
seem to have been adopted and then 
doubted, but followed upon the maxim 


sfare decisis. Others, notably the last 
one, seem to have been of later ori- 
gin. It would answer no valuable purpose 


to inquire into the ground of these rulings, 
or to criticise them. The provision of the code 
itself, as we showed before, is narrow and im- 
perative, and is therefore vicious ; andall such 
provisions should be revised. It is true that 
all these points have been settled by repeated 
adjudication, and ought to be understood by 
the profession. But rules of pleading should 
be adapted not only to the capacity of the 
higher order of the profession, but to the less 
favored and pretentious when it is practicable. 
Pleading ought to be as simple under the code 
as under the rules laid down by Chitty, 


Stephen and Gould, but that is not so here.: 


We have noticed at least one, if not more, re- 
versals of cases in the Supreme Court since 
our former article, for an error embraced in 
the four propositions above. But how shall 
this provision be revised? The answer is sim- 
ple: The pleader should have as wide lib- 
erty as at the common law; he should be at 
liberty to copy in his pleading or set out oy 
terms, that is, dates, parties and amounts, as 
at the common law or exhibit, as in chancery. 
No hardship could result from this; there is 
no particular virtue in a copy; the adverse 
party can have inspection under other provi- 
sions of the codes, and, as before suggested, 
there should bea peremptory provision making 
any mode of setting out a written cause of ac- 
tion which sufficiently identifies the same to 
bar another action, sufficient. It is utterly 
inconsistent with the idea of simplification to 
talk about all this technical nicety. The 
pleadings in the courts of a justice of the 
peace, when the original note and assignment 
are filed as a cause of action by the assignee 
against the maker, produce no inconven- 
ience, and though simplicity of form is carried 
further there than practicable in courts of rec— 
ord, we easily see that greatest simplicity is 
consistent with convenience, and prevents 
rather than promotes litigation. There ought 
also to be a provision adopting the chancery 
rule as to exhibits, which is quite convenient 
in code cases whie were formerly cognizable 
in equity only, as the forms more or less 





conform still to the methods of procedure un- 
der the former system. 

Again, the whole class of cases to which the 
one discussed belongs, needs revision after 
a few years experiment, and the rulings of 
the court giving construction. This very large 
class embraces all those code provisions in 
relation either to pleadings or practice, which 


are restrictive and peremptory, and to 
which the courts have given iit- 
eral constructions. The very’ central 


idea of code reform is freedom from purely 
technical formality. And however unpopular 
this idea has been with the old school of law- 
yers and judges, it is fast gaining ground, 
and must pervade code procedure. Hence 
where the codifiers with reform as their watch- 
word, go backwards, and the courts follow 
them, their work should be revised and the 
rule of pleading or practice in the given case 
should be brought to the proper standard. 
Many illustrations of provisions of this char- 
acter followed by such rulings as we have re- 
ferred to, might be found, but one or two 
may suffice. 

The general provisions of the codes upon 
the formal parts of a pleading are of this 
character; such as that a complaint or peti- 
tion shall contain the name of the county and 
the court in which the action is brought, the 
term to which the process is returnable, &c. 

While all these provisions are the usual ac- 
companiments of good pleading, the absence 
of any of these formal requirements is usually 
wholly harmless, and where such omissions 
are wholly harmless, notwithstanding the per- 
emptory requirements of the code provisions, 
the courts should disregard the same, and in 
most cases this is done. But there are excep- 
tions. A party bringshis suit upon a promis- 
sory note, sets out a copy which shows the note 
past due; his possession, prima facie, imports 
that he has a right to collect it, or, if you 
please, that it is unpaid, and payment is an 
affirmative defense ; and yet because the form 
adopted or the provision of the code requires 
the averment in the complaint or petition that 
the note is unpaid, the courts have repeatedly 
held that the absence of this averment renders 
the pleading fatally defective. And the de- 
fendant having no defense, lays by and sees 
judgment rendered, and upon appeal, after 
two years delay, reverses the case at the cost 
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of the plaintiff. Perhaps he ought to have a 
better lawyer, but even good lawyers may, 
and with broad views of the law do, regard 
such provisions as directory, and their strict 
observance unnecessary. The remedy is for 
the reviser to introduce saving clauses suffi- 
ciently explicit to prevent advantage to be 
taken of such frivolous technicalities. We 
have a number of such saving provisions, but 
they are not sufficiently explicit. We may 
follow the subject further in another article 
hereafter. 
A. IL. 








AGREEMENT TO MAKE LOAN—ACTION BY 
BORROW ER. 


CONWAY v. LOG CABIN, ETC. BUILDING ASSN. 





Court of Appeals of Maryland, June, 1879. 


1. If A PERSON WHO HAS AGREED to make a Idan 
refuses to do so, the borrower can not maiotain an ac- 
tion of assumpsit against him to recover the money, 
although he executed a mortgage to secure the loan, 
and fully complied with the contract on his part. age 

2. ALTHOUGH A MORTGAGE is left for record by 
the attorney for the mortgagee, yet if the attorney had 
no authority to doso. and the mortgagee never ratified 
the act, the latter is not bound by the mortgage. 


ROBINSON, J., delivered} the opinion of the 
court: 


This isan action of assumpsit brought by the 
appellant upon a »romise of the appellee to loan him 
$1,022. The appellant became a member of the 
defendant association in December, 1875, and, on 
the eveaing of his admission, applied for a loan of 
the above sum of money. Tnis was afterwards 
agreed to be loaned to him upon the security of a 
mortgage on certain real property in Baltimore 
county, if the counselor of the association, Mr. H. 
Edgar Johnson, should report favorable upon the 
title. The mortgage was accordingly executed and 
taken by Mr. Johnson, with the assent of the ap- 
pellant, to Towsontown, in Baltimore County, 
wh _ re he went-for the purpose of ascertaining the 
title of the appellant by an examiuation of the re- 
cords. He found the title unsatisfactory, and so 
reported to the association. The mortgage, how- 
ever, was left in the clerk’s office, and there placed 
upon the records. Time was given to the appel- 
lant to remove the cloud upon the title, which was 
not done to the satisfaction of the appellee’s solic - 
itor, and the money agreed to be loaned was never 
paid over to the appellant. And hence the cause 
of this action. ‘The case has been argued at great 
length, a number of questions presented, and a 


great many authorities cited. 


We think the appellant has failed to show any 








sufficient cause of action. The attempt to recover 
by an action of assumpsit a sum of money prom- 
ised to be loaned, is to us a novel one, and we have 
been referred to no case in which such an action 
has been maintained. We are satisfied from the 
known learning and ability of the counsel who rep- 
resented the appellant in the argument, if any 
such case exists, it would have been cited. 

We have failed to see any principle upon 
which an action like this can be supported. 
The appellant is not entitled to the money claim- 
ed as his absolutely. His only claim to it, to 
say the most, is solely as a temporary loan. 

How and in what form could a judgment be en- 
tered so as properly to limit the time, for which 
the money sought to be recovered is to be held by 
the plaintiff? The judgment could only be for a 
sum of money certain, and would finally settle 
and determine that that amount belonged to the 
plaintiff. It would be conclusive upon the par- 
ties; and would as a necessary consequence estop 
the defendant from afterwards claiming that the 
money so recovered was loaned to the plaintiff. 

We are clear that this action can not be main- 
tained. The remedy of the appellant might be by 
an action on the case for breach of contract, but 
certainly can not be in assumpsit. 

Another difficulty in the way of the appellant's 
right of recovery, is the non-acceptance by the 
association of the mortgage which he executed. 
This is made the subject of the eighth prayer of 
the defendant, which was granted by the court, 
and it is proper that it should be referred to and 
passed upon in this opinion. The recording of 
the mortgage is presumptive evidence of its ac- 
ceptance, but this presumption is one that may be 
rebutted by other proof. The appellant as a mem- 
ber of the defendant association is bound by its 
constitution and by-laws. The duties assigned by 
the constitution to the counselor of the associa- 
tion, Mr. Johnson, do not authorize him to place 
its mortgages upon record. In this case the mort- 
gage was put upon the record by him without the 
authority or knowledge of the association. The 
proof shows that it had no knowledge by its 
proper officers of the recording of the mortgage 
until about the time of the bringing of this suit. 
The action of its counselor was then not only not 
ratified, but in effect repudiated, and by no action 
of the association since that time has it been con- 
firmed. Upon these facts the court properly in- 
structed the jury by granting the defendant’s 
eighth prayer, that if they find no actual notice of 


. the recording of said mortgage was given to the 


defendant’s board of directors, until at or about 
the time of the bringing of this suit, and that the 
defendant never ratified the act of its counselor in 
leaving said mortgage for record, then the plaintiff 
is not entitled to recover. 

These views entirely dispose of this case. The 
other questions, raised at the argument thereby 
become immaterial and unnecessary for its decis- 
ion, and we do not deem it proper to express an 
opinion upon them. Judgment affirmed. 


i, 
—_ 
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ABANDONMENT.OF RAILROAD—ACTION— 
DAMAGES. 


KINEALY v. ST. LOUIS, KANSAS CITY, ETC. 
R. CO. 





Supreme Court of Missouri. 
[Filed June 16, 1879.) 


1. VIOLATION OF CHARTER—PRIVATE INDIVIDUAL. 
—Questions’ as to the violation ofa charter by a rail- 
road in constructing a new line and abandoning its old 
one can only be raised by the State, except where such 
inquiry is expressly allowed by law toa private citi- 
zen. 

2, ABANDONMENT BY RAILROAD OF OLD LINE—AC- 
TION.—An action will not lie against a railroad com- 
pany for damages sustained by the abandonment of an 
old line, or the withdrawal of its trains therefrom, in 
the absence of a contract between the railroad and the 
complainant, that the company should continue to 
maintain its road or to run its trains. Nor will the ac- 
tion lie for breach of duty, unless the party complain- 
ing can show that the duty was imposed for his bene- 
fit and not for another or for the public, his own ad- 
vantage being merely incidental. 


Appeal from St. Louis Court of Appeals. 

M. Kinealy, for appellant; W. H. Blodgett, for 
respondent. 

The petition in substance states that Sarah J. 
Kinealy, one of the plaintiffs, and wife of M. 
Kinealy, purchased in 1866 certain real estate on 
the line of defendant’s railroad and near Jennings 
Station, in St. Louis county; that said real estate 
derived its chief value from its proximity to said 
station, and that relying on the continued opera- 
tion of the‘railroad and the maintenance of the 
station, she had purchased the above real estate 
and had expended large sums of money in its im- 
provement; that subsequently the defendant had 
constructed a new line from Ferguson, a station 
north-west of Jennings, to the Union Depot in St. 
Louis City, and had withdrawn its through pas- 
senger and freight trains from the old line past 
Jennings Station and ran over the new line which 
was nowhere nearer than two miles to said sta- 
tion, and in consequence thereof the plaintiff had 
been damaged by the depreciation in value of the 
property. The petition also denied the authority 
of the defendant under its charter privileges to 
construct the new line and to withdraw its cars 
from the old one. The defendant demurred to the 
petition. 

SHERWOOD, C. J., delivered the opinion of the 
court: 

‘Whether the defendant acted in violation of its 
charter when constructing its new and withdraw- 
ing its trains from its old route past Jennings Sta- 
tion is a question we do not propose to discuss, as 
it is a question which can only be raised by the 
State, except where such collateral inquiry by a 
private citizen is expressly granted by law. Mar- 
tindale v. R. Co., 60 Mo. 510, and cases cited. But 
disregarding any consideration of this nature, and 
plaintiffs’ standing in court is not thereby bettered; 
for they do not allege that the injury complained 





of is one special and peculiar to the party com- 
plaining; an injury in short not shared by the other 
members of the community. For aught that ap- 
pears in the petition every lot owner in Jennings 
Station, every owner of real estate in the vicinity, 
is as much damaged as is the wife of plaintiff by 
the withdrawal of defendant’s trains and the con- 
sequent depreciation in the value of real estate. 

It is well settled that where a highway is altered, 
obstructed or altogether vacated, no action will 
lie except by him who ‘‘has greater hurt or 
incommodity than every other man has.’’ Hol- 
man v. Townsend, 13 Metc. 297; Stetson v. Faxon, 
19 Pick. 147, and cas. cit. Brainard v. P. R. Co., 
48 Vt. 107. In the case last cited, where a plank 
road had been located through the plaintiff’s land, 
which route was afterwards condemned and ap- 
plied to the use of a railroad company, it was 
said that ‘‘ the injury that the plaintiff sustained 
by the loss of the use of the plank road is one that 
he sustains in common with the whole public. 
Every person who was accommodated by the use 
of the plank road sustains an injury of the same 
character and kind, differing only in degree, 
whether he live upon the line of the road or else- 
where. The same injury would result from the 
abandonment of the road or from its destruction 
from any cause. All the authorities agree that for 
such injuries damages are not to be allowed.’’ But 
in the same case it was held that the plaintiff was 
entitled to damages resulting from a destruction 
of the plank road, because owing to such destrue- 
tion he was compelled to construct a private road 
from his buildings to the public highway, thereby 
sustaining an injury not common to the publie 
generally, but one peculiar to himself. To the 
same effect are Proprietors of Quincy Canal Co. 
v. Newcomb, 7 Met. 276; Smith v. City of Boston, 
7 Cush. 254; Angell on Highways, §§ 283 and 285, 
and cases cit.; Stone v- R. R. Co, 68 Ill. 394; 
Props. of Lock & Canal v. R. R. Co., 10 Cush. 385. 

In Ohio a different rule prevails as to the altera- 
tion of a highway, but it is there recognized as a 
clear exception to the rule prevalent elsewhere. 
But even in that State it is held that no right of 
recovery exists where the plaintiff’s property was 
not taken and where the alteration merely ren- 
dered the road less convenient for travel, without 
directly impairing his access to the road from the 
improvements on his land. Jackson v. Jackson, 
16Ohio St. 163. So that even in that State the 
doctrine of a special injury in order to a right of 
recovery is recognized as fully as in the Vermont 
case, supra. In Railroad Co. v. Naylor, 2 Ohio St. 
235, the railway had been located and operated on 
a certain street for some time, but the company, 
without authority of law, re located their road, and 
in so doing ran within a few feet of the premises 
of Naylor and in front of his house, used both for 


a dwelling and grocery, thus impairing the value - 


of his house as a dwelling and ruining it as a gro- 
cery stand, and he was held entitled to recover. 
But confessedly that right of recovery was based 
upon the ground of the direct and special in- 
jury sustained; for this was the very gravamen of 
the action. 
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The case of Railroad Co. v. Compton, 2 Gill, 20, 
so strongly relied on by plaintiffs as being directly 
in point in their favor, is not an elaborately con- 
sidered case; nor are any arguments or reasons 
given, or authorities cited for the conclusions 
reached. But still I think it will perhaps be found 
that even that case proceeds upon the general 
theory heretofore announced of an injury to the 
party complaining different from that suffered by 
the rest of the community. For it is expressly 
said in the opinion: ‘The question to be 
tried by the jury empannelled in the county 
court was the extent of the injury which 
resulted to the plaintiff by the abandonment 
and discontinuance of the railway on their 
lands, and its location and construction on the 
lands of another person.” This language would 
seem to indicate that the plaintiffs desired legal 
redress for injuries peculiar to themselves as land 
owners in the deprivation of facilities theretofore 
enjoyed by them, by reason of the withdrawal of 
the railway from their lands. If this is the theory 
of that case, the correctness of the conclusion ar- 
rived at cannot be questioned. But the case is very 
obscurely and unsatisfactorily reported, and, if it 
is to be understood in a different way than that I 
have stated, it is certainly at variance with the 
principle asserted in the cases already cited, and 
no reason is seen why the same doctrine should not 
control in relation to actions by private individuals 
for the abandonment of railway routes as well as 
the abandonment of any other highways whatso- 
ever. If the same principle is to control in each 
class of cases, then it is quite clear that plaintiffs, 
by failing to allege an injury sustained—special in 
its nature—to themselves, have failed to state any 
ground of recovery, and no case except, perhaps, 
that in Maryland even remotely intimates a con- 
trary view; the cases cited from our reports, and 
the cases cited from Mississippi, certainly do not. 

I take it that there is a wide difference between a 
private individual bringing suit against a railway 
company for special damage for obstructing the 
street in front of his lot, and thus cutting off every 
opportunity of ingress and egress, as in the Lack- 
land case, and the more recent one of Tate vy. R. R. 
Co., 64 Mo. 149, and the bringing of a similar suit 
where no special damage is alleged, because a rail- 
way company has discontinued its trains or aband- 
ened its road. 

Whatever redress is to be afforded under the last 
mentioned circumstances, can be obtained only 
by the authority which granted its franchise to the 
derelict company. Atty.-Gen. v. R. Co., 36 Wis. 
467. 

Again, there was no contract between the rail- 
way company and plaintiffs, either express or im- 
plied, that the company should contiaue to maintain 
its roads or run its trains. ‘* Whenever an action 
is brought for a breach of duty, the party bringing 
it must show that he has an interest in the per- 
formance of the duty, and that the duty is imposed 
for his benefit, and when the duty is imposed for 
the benefit of another or for the public benefit, and 
his own advantage is merely incidental, and no part 
of the design of the statute—no such right is crea- 





ted as forms the subject of the action.’ Field on 
Damages, § 39. Here it is evident that the con- 
struction of the road and its maintainance were 
authorized by legislative enactments solely for the 
** public benefit,” and not for the benefit of any in- 
dividual composing the public. So that as between 
the plaintiffs and the defendant company, there is 
neither breach of contract nor breach of duty, and, 
consequently, no right of action. And the case, 
therefore, so far as concerns plaintiffs, stands pre- 
cisely as if they had bought lots and built thereon 
contiguous toany other public improvement on the 
faith of the continuance of such improvement. 

A recent writer observes, in reference to the dis- 
continuance of such improvements: ‘* There is no 
contract with surrounding property owners that a 
public improvement shall always exist as at pres- 
ent; and no damages will be allowed for its dis- 
continuance, notwithstanding improvements may 
have been made on the supposition that they will 
remain, and notwithstanding property has been 
enhanced in value.”? Mills on Eminent Domain, § 
317; Broeklyn Park v. Armstrong, 45 N. Y. 234. 

For the foregoing reason we are of opinion that 
the judgment should be affirmed. All concur ex- 
cept HouGH, J., who concurs merely in the result. 


CRIMINAL LAW—MERGER — AUTREFOIS 
CONVICT. 





STATE v. HATTABOUGH. 





Supreme Court of Indiana, May Term, 1879. 


A conviction or acquittal of a simple assault and 
battery, before a court of competent jurisdiction to 
try the same, does not bar a subsequent prosecution 
for the same assault and battery with intent to commit 
a felony. 


WORDEN, C.J.. delivered the opinion of the 
court: 

The appellee was indicted inthe court below, for 
an assault and battery upon the person of Rea- 
son Lane, with intent thereby to unlawfully, felo- 
niously, purposely, and with premeditated malice, 
kill and murder him. 

The appellee pleaded as follows: ‘Lhe defend- 
ant, William Hattabough, in his own proper per- 
son, comes now into open court, and having heard 
the said indictment read against him, so found and 
returned as shown therein, says that the State of 
Indiana ought not further to prosecute the said 
indictment against him, because he says that here- 
tofore, to wit: on the 7th day of January, 1879, 
before one William H. Gregory, a duly elected, 
commissioned and qualified justice of the peace in 
and for Washington county, State of Indiana 
he, said William MHattabough, was charged 
upon oath by one John F. Johnson, with an assault 


and battery upon the person of Reason Lane, at 


the county and State aforesaid, upon the 6th day 
of January, 1879; that he appeared in conrt, and 
voluntarily surrendered himself to the custody of 
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the court, entered a plea of guilty of the said 
charge, and was fined one dollar and costs of suit. 
That said judgment was paid in full by said de- 
fendant, and isin full force and not appealed from; 
that the assault and battery now complained of in 
said indictment for zssault and battery with intent 
to murder Reason Lane, is the same identical 
charge of assault and battery upon which he was 
charged before the said Gregory aforesaid; and 
this he is ready to verify. Wherefore, ete.’ The 
State filed a demurrer to the plea, which was over- 
ruled, and the State excepted. The defendant was 
discharged. The State appeals, and has assigned 
error upon the ruling on the demurrer. 

The crime charged in the indictment is a felony, 
while a simple assault and battery is only a misde- 
meanor. Justices have no jurisdiction totry felo- 
nies. In respect to the latter grade of offenses, 
they have only the powers of an examining court, 
and can neither acquit nor convict thereof. They 
can only hear and commit, or bind over the accused 
to answer before the court having jurisdiction to 
try the offense, or discharge the accused, as the 
evidence may warrant: and a discharge by a jus- 
tice does not prevent another prosecution. State 
v. Morgan, 62 Ind. 35. But justices have jurisdic- 
tion to try simple assaults and batteries ; and a con- 
viction or acquittal before a justice of the peace of 
such an offense will bar another prosecution for the 
same cause. 

With this general statement of the law, we come 
more directly to the question involved. Is a con- 
viction or an acquittal before a justice uf the peace, 
of an assault and battery, a bar to a prosecution 
for the same assault and battery with intent to 
commit a felony? 

To free the question from any confusion of ideas 
in respect to the jurisdiction of justices, we think 
it may be stated as follows: Does a eonviction or 
an acquittal of a simple assault and battery, be- 
fore acourt of competent jurisdiction to try the 
same, bar a subsequent prosecution for the same 
assault and battery with intent to commit a 
felony? 

This question must, in our opinion, be answered 
in the negative, on principles which we regard as 
well established, though there are some authorities 
that seem to support a contrary doctrine. The 
Constitution provides that ‘* no person shall be put 
in jeopardy twice for the same offense.’’ By the 


prosecution for the assault and battery, the appel- ° 


lee was not put in jeopardy at all for the offense of 
assault and battery with intent to commit the 
murder; while if, upon the trial of the indictment 
the State should fail to make out the felonious in- 
tent, the appellee could avail himself of the former 
conviction, so that he could not be punished twice 
for the same simple assault and battery. State v. 
George, 53 Ind. 484. 

The usual test by which to determine whether 
the former conviction or acquittal was for the same 
offense as that charged in the second prosecution, 
and, therefore, whether the former is a bar to the 
latter, is to inquire whether the evidence necessary 
to sustain the latter would have justified a convic- 
tion in the former case. Burns v. People, 1 Par- 





ker’s Crim. Rep. 182; People v. Saunders, 4 
Id. 196; 1 Whar. Crim. Law, sec. 566. 

The question arises, then, whether, if upon the 
trial of the cause before the justice it had appeared 
that the assault and battery had been perpetrated 
with the intent to commit the murder (a fact neces- 
sary to be established in order to support the pres- 
ent indictment), the appellee could have been legally 
convicted of the simple assault and battery. It is 
quite clear, under the authorities, that he could 
not; neither on general principles of law ought he 
to have been; for, if rightly convicted, the convic- 
tion would bara subsequent prosecution for the 
felony, and the supposed felon would escape the 
punishment due to his crime, suffering only the 
trivial punishment prescribed for the misdemeanor. 

And the reason why 4 conviction could not have 
been had upon the former trial, is that the misde- 
meanor involved in the assault and battery was 
mingled in the felony. There was no crime of as- 
sault and battery as an independent offense. The 
felony was the crime, and the only crime of which 
the appellee was guilty. Therefore, the evidence 
necessary to sustain the indictment could not have 
justified a conviction of the simple assault and bat- 
tery. Hence, the appeliee was not, by former 
prosecution, put in jeopardy for the erime charged 
in the indictment. 

The doctrine of merger in such case, though it 
has been in some instances called in question, is 
too thoroughly established in our system of crim- 
inal jurisprudence to be abrogated without legis- 
lative sanction. Nor is it, perhaps, desirable that 
it should be; for, if one guilty of a felony may be 
convicted of the misdemeanor involved in the fel- 
only, and thereby escape the punishment due to 
the felony, by setting up the former conviction, 
the purpose of the law in prescribing a greater 
punishment for felonies than misdemeanors wil! 
be thwarted. The good of society requires rather 
that, if charged with the misdemeanor, he should 
be acquitted thereof, and put upon his trial for the 
felony. 

In reference to the merger, we quote the follow- 
ing passage from the opinion of this court deliver- 
ed by Stuart, J., in the case of Wright v. State, 5 
Ind. 527: ‘* Assault and battery, which is simply a 
misdemeanor, is not included in any of the degrees 
of homicide. The misdemeanor is merged in the 
felony. The assault and battery which results in 
death, must belong either to felonious homicide 
embraced in murder or manslaughter; or to justi- 
fiable or excusable homicide, as the execution of a 
felon by due course of law, or in a proper measure 
of self-defense. In either event, the simple assault 
and battery no longer remains as such to be pun- 
ished.’’ The merger of the misdemeanor in the 
felony is as complete in the case of an assault and 
battery with intent to commit murder, as where 
the murder is committed. 2 Russ. on Crimes, 
1026. 

The case before us can not be distinguished in 
principle from that of People v. Saunders, above 
cited. There the defendant was indicted for 
a rape, and he pleaded that he had been con- 
victed before a justice of the peace of an as- 
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sault and battery upon the prosecutrix, and fined 
$20, and sentenced to imprisonment for thirty 
days in the county jail, and that he had paid 
the fine; that the assault and battery of which be 
had been convicted, was the same assaulting, beat- 
ing and carnally knowing the prosecutrix charged 
in the indictment; and was one and the same as- 
sault and battery, etc. This plea was held bad. 
The court said: ‘There is another reason why 
the pleas must be held void. The plea of autrefois 
convict admits the offense charged in the indict- 
ment, and as these pleas admit the crime of rape 
against the defendant, he could not be convicted 
of assault and battery, for the misdemeanor was 
merged in the felony.’’> A number of authorities 
are cited upon the point. 

In Severin v. People, 37 Ill. 414, the court, with- 
out entering upon any lengthy discussion of the 
question, said: ‘If an indictable offense has real- 
ly been committed, we apprehend this conviction 
for a simple assault and battery can not be pleaded 
in bar of a prosecution for such offense.”’ 

Assuming, as we must for the purposes of the 
question involved, that the appellee was guilty of 
the assault and battery with the intent charged in 
the indictment, he was not guilty of the simple as- 
sault and battery to which he pleaded guilty, as 
that offense was merged in the felony; and it was 
his own fault that he was convicted thereon. By 
a proper defense he could have successfully re- 
sisted that prosecution; and, as by that prosecu- 
tion he was not put in jeopardy regarding the fel- 
ony, that conviction is no bar to the prosecution 
for the felony. 

And, as we have already seen, upon the trial of 
the cause upon the indictment, the appellee can 
give in evidence the former conviction; and in case 
the court or jury trying the cause should find him 
not guilty of the intent charged, thus leaving the 
assault and battery a simple one, uncoupled with 
the felonious intent, the former conviction will be 
a bar to the progecution for the simple assault and 
battery. 

No inference can be drawn from any provisions 
of the statute that we are aware of, of a legislative 
intent that, when one is put upon trial for a mis- 
demeanor, and the offense turns out to be a felony 
in which the misdemeanor is merged, he may nev- 
ertheless be convicted for the misdemeanor; or 
that such conviction, if had, would bar a prosecu- 
tion for the felony. Judgment reversed. 

BIDDLE, J., dissents. 


i 
—_ 





CONTRACT BY LETTER — WHEN COM- 
PLETE. 


HOUSEHOLD, ETC. INS. CO. v. GRANT. 





English High Court of Justice, Common Pleas 
Division, May, 1879. 


1. A CONTRACT IS BINDING UPON THE PROPOSER 
as soon as a letter of acceptance, properly directed to 
him, has been posted by any person to whom the pro- 








posal has been made, notwithstanding such letter 
never reaches him, provided that there is no unreason- 
able delay in accepting the proposal, and that the or- 
dinary and natural mode of transmitting the accep- 
tance is through the post. 

2. A, WHO RESIDED at SWANSEA, handed a writ- 
ten application for one hundred shares in the B com- 
pany to the manager of the company, on the 30th of 
September. On the 20th of October, the B company, 
whose office was in London, posted a letter of allot- 
ment of one hundred shares to A, directed to the ad- 
dress at Swansea that A had given in his form of ap- 
plication. ‘This letter of allotment never reached A. 
Held, in an action by the B company against A for the 
amount of a call due in respect to the one hundred 
shares allotted to him, that A was liabie to pay the 
call. 


This was an action for £94 1lds., claimed as due 
in respect to a call on 100 shares alleged to be held 
by the defendant in the plaintiff’s company. The 
defendant denied that he was ashareholder. At 
the trial before Lopez, J., it appeared that the de- 
fendant, who resided at Swansea, and who was 
afterward appointed agent for the plaintiff's com- 
pany at Swansea, applied in September. 1874, for 
one hundred shares in such company, with a view 
of his being appointed such local agent. The ap- 
plication was sent through the manager of the com- 
pany, and was in the usual form, of which the fol- 
lowing is a copy: 

Application for shares. 

Liability limited to £2 per share, interest at the rate of 
£5 per cent. per annum from the date of allotment. 
The Household Fire Insurance Company (Limited). 

Offices: 4 St. Paul’s Churehyard, London, E. C., and 56 

George street, Edinburgh. 

To the Directors: 

GENTLEMEN—Having paid to your bankers the sum 
of £5, being a deposit of 1s. per share on 100 shares in 
the above company, I hereby request that you will allot 
me that number, and I agree to accept such shares, or 
any less number you may allot me; and I agree to pay 
the further sum of 19s. per sh ire within twelve months 
from the date of the allotment, and I authorize you to 
insert my name on the register of members for the 
number of shares allotted to me. Iam your obedient 
servant. 

Name in full, Alexander Grant. 

Address, 16 Herbert Place, Swansea, Glamorgan. 

Occupation, Commission and Insurance Agent. 

Date, September 30, 1874. 

Usual signature, A. Grant. 

The shares so applied for were allotted to the de- 
fendant, and a letter of allotment in the usual form, 
directed to the defendant according to the address 
he had so given, was posted on the 20th October, 
1875. ‘The following is a copy of such letter: 


Allotment Letter. 
Household Fire Insurance Company (Limited), 4 St. 
Paul’s Churchyard, London, E. C. 
20th Oct., 1874. 

Sir—In reply to your application for 100 shares in this 
company the directors have allotted you 100 shares, the 
payments oa which are as follows; 
Deposit of 1s. per share on 100 shures allotted, £5 0 0 
Deposit received from you on application.... 

Balance due by you now (on aliotment).... 


A furiher sum of 19s. per share, namely, £95, will be 
due from you on the 23d day of October, 1875. 
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Certificates. of shares, when ready, (of which due 
notice will be given), will be delivered in exchange for 
the banker’s receipt for the deposit money, and the re- 
ceipt for the further payment. I am, sir, your obedi- 
ent servant, HENRY HARE, Secretary. 
To Alexander Grant, Esq., 16 Herbert Place, Swansea. 

The defendant swore that he had never received 
this letter, and tat he had had no letter about the 
shares until March, when he received the following: 

19th March, 1877. 

Sir—The following amounts being due from you in 

respect of 100 shares held by you in this company: 
£5 due 23d Oct., 1874; 

£95 due 23d Oct., 1875; 
I am instructed by the directors to require you to pay 
these amounts at this office, on or before the 19th day 
of April next, and to inform you that in the event of 
your not doing so the said shares will be forfeited. I 
am, sir, yours truly, 

(Signed) J. E. REDMOND, Secretary. 

Mr. A. Grant, 7 Herbert Place, Swansea. 

Credit, however, was given in this action for £5 
5s., that sum being found entered inthe books 
of the company as having been paid by the 
defendant on the 100 shares. The jury found 
that the letter of the 20th October, 1874, had been 
posted, but that it had never been received by the 
defendant. On these findings the learned judge 
reserved judgment, and the case now came before 
him on further consideration. 


W. G. Harrison, Q. C., and Wilberforce, for plain- 
tiffs. 

Finlay and Dillwyn, for defendant. They cited 
Taylor v. Jones, L. R.,1Ch. Div. 87; 34 L. T. 
Rep. (N. 8.) 131; The Imperial Land Company of 
Marseilles, Wall's Case, L. R., 15 Eq. 18; Red- 
path’s Case, L. R., 11 Eq. 86; 23 L. T. Rep. (N. 
8.) 834; Finucane’s Case, 20 L. T. Rep. (N. 8.) 
729; Adams vy. Lindsell, 1 B. & Ald. 681; Higgins 
v. Wilson & Co., 6 Scotch Sess. Cas. (2d ser.) 1407; 
Taylor v. Merchants Fire Ins. Co., 9 How. (Am.) 
390; Dunmore vy. Alexander, 9 Shaw & Dunlop, 
190, in addition to the authorities referred to in 
the judgment. Cur. adv, vult. 

LOPEz, J. : 


This action is brought to recover £94 15s., for 
balance due on 100 shares in plaintiffs’ company, 
applied for by the defendant. The defendant de- 
nies his liability. On the 30th September, 1874, the 
defendant, who acted for the plaintiffs at Swansea, 
applied through the manager for 100 shares, and 
handed him a written application for shares in the 
usual form. The manager laid the application be- 
fore the plaintiffs, and an allotment letter was pre- 
pared in the usual form. The defendant swore he 
never received this letter, or any notice of calls or 
dividends. His name was duly entered on the list 
of shareholders. Evidence was given on behalf 
of the plaintiffs to prove the postage of the allot- 
ment letter of the 20th October. The defendant 
swore he had not received any letter about the 
shares until the 19th March, 1877. I asked the 
jury if they thought the letter of allotment of the 
20th October was in fact posted; they replied 
in the affirmative. I also asked them if they 
thought the letter of allotment was ia fact received 
by the defendant; to this-they replied in the nega- 





tive. It was urged by Mr. Finlay, for the defend- 
ant, that the letter of application was sent by hand, 
and there was no request to be answered by post. 
The letter of application, it will be observed, is in 
the usual form, and contains the usual particulars 
of name and address, and having regard to the posi- 
tion of the plaintiff’s office and the defendant’s 
residence, the ordinary and natural mode of trans- 
mission of the allotment letter would be through 
the post. The question raised in this case is, 
whether the contract between the plaintiffs and 
the defendant was complete when the letter accept- 
ing the defendant’s offer was put into the post by 
the plaintiffs, or not until it was actually received 
by the defendant. The question is difficult, and 
the decisions are conflicting. It appears to me, 
however, that regard being had to the general in- 
clination of the authorities and to mercantile con- 
venience, the plaintiffs are entitled to succeed. I 
will refer only to a few of the leading cases. In 
Dunlop v. Higgins, 1. H. L. Cas. 381, the proposal 
did not prescribe any time, but the nature of it 
implied the answer must be speedy. The accep- 
tance was not posted by the earliest post. The 
court decided that the contract was binding on the 
proposer. Lord Cottenham appears to have thought 
that the contract was absolutely concluded by the 
posting the acceptance (within the prescribed, 
namely, a reasonable time), and that it mattered 
not what became of it afterward. In Duncan v. 
Topham, 8 C. B. 225, not long afterward, Wilde, 
C. J., Maule, J., and Cresswell, J., seem to have 
so understood it; so that the contract would be 
binding, though the letter did not arrive at all. In 
the case of The British and American Telegraph 
Company v. Colson, L. R. 6 Exch. 108; 23 L. T. 
Rep. (N. 8S.) 868, it was found as a fact that the 
letter of allotment was never received. The court 
held the defendant was not bound, and endeavored 
to restrict the effect of Dunlop v. Higgins. In The 
Imperial Land Company of Marseilles, Harris's 
Case, L. R., 7 Ch. 587; 26 L. 'I’. Rep. (N. 8S.) 781, 
the letter of allotment was duly received, but in 
the meantime the applicant had written a letter 
withdrawing his application on the ground of the 
delay in answering. The lords justices held the 
applicant was bound on the authority of Dunlop v. 
Higgins, with which they thought it difficult to 
reconcile The British and American Telegraph 
Company v. Colson. In the case of Brogden v. 
The Metropolitan Railway Company, L. R., 2 H. 
L. 691, Lord Blackburn says: ‘**So again when 
in Harris’s Case a person writes a letter and says, 
‘I offer you an allotment of shares,’ and ke ex- 
pressly or impliedly says, ‘if you agree with me, 
send an answer by post,’ then as soon ashe has 
sent that answer by the post, and pat it out of his 
control, and done an extraneous act which clenches 
the matter. and shows beyond all doubt that each 
Side is bound, I agree that the contract is perfectly 
plain and clear.’’ And again, at page 692: “I 
take it that that which was said 300 years ago and 
more is the law to this day, and is quite what 
Mellish, L. J., in Harris’s Case accurately states, 
that when it is expressly or impliedly stated in the 
offer that you may accept the offer by posting a 
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accepted.” Acting upon these cases, I came to 
the conclusion that the contract here was complete 
on the posting of the allotment letter, and that it is 
immaterial whether the defendant actually re- 
ceived that acceptance of his offer. There is doubt- 
less hardship caused to the proposer if the accep- 
tance does not come to hand, but against this he 
may guard himself by making the proposal ex- 
pressly conditioned on the arrival of the answer 
within a definite time. It would be difficult to ex- 
aggerate the mischievous consequences to the com- 
mercial world which would follow if it were held 
that a contract was not complete until the letter 
accepting the offer had reached the proposer, and 
that it might be revoked at any time until the let- 
ter accepting it had been actually received. 
Judgment for plaintiffs. 


DEPOSIT IN BANK— RELATION BETWEEN 
BANKER AND CUSTOMER—DEBTOR AND 
CREDITOR—PRINCIPAL AND AGENT. 





CITY OF ST. LOUIS v. JOHNSON. 





United States Circuit Court, Eastern District of 
Missouri, July 10, 1879. 


The ordinary relation between a banker and his cus- 
tomer, as respects money deposited by the latter with 
the former, is that of debtor and creditor; but on the 
special circumstances of this case, the relation between 
the two, as respects a specified sum of money remitted 
by the banker at the request of the customer to an- 
other bank to pay a specified debt of the customer, 
was held to be that of principal and agent, or trustee 
and cestui que trust, and not that of debtor and cred- 
itor. 


In Equity. 

The city of St. Louis and the receiver of the 
National Bank of the State of Missouri, respectively 
claim to be entitled to the sum of $29,564.29 cur- 
rency, and $8,570.60 gold on deposit June 20th, 
1877, to the credit of the above named bank, in the 
Bank of the Republic in New York. 

Briefly the material facts, as shown by the 
proofs, are these: The National Bank of the 
State of Missouri suspended payment and closed 
its doors on June 19, 1877, and the defendant, 
Johnson, is the receiver thereof, duly appointed 
under the act of Congress, by the comptroller of 
currency. From 1870, and until its suspension, 
the bank was the depository of the money of the 
city of St. Louis. In 1872, the bank gave bond, 
with security to the city, in the sum of five hundred 
thousand dollars, conditioned that, whereas the 
bank had been selected by the city as the bank in 
which the money of the city shall be deposited, 
and whereas the bank has agreed to keep, subject 
to the lawful orders of the lawful officers of the 
city, such moneys or deposits as may be so depos- 
ited with said bank by said city or its lawful of- 
ficers, now if said bank shall well and faithfully 
keep and safely hold all such money of the civy 





now deposited or hereafter to be deposited with it, 
and accurately account with said city therefor, and 
promptly respond to all proper and lawful demands 
and orders upon such deposits, then the obligation 
to be voia; otherwise to remain in full force 
The money of the city was deposited in the bank 
by the city treasurer, and was kept in a ‘‘ general 
current account’’ (pass book ‘‘H’’), and was sub- 
ject to be drawn out on checks signed by the city 
treasurer. In addition to the current account, two 
other special accounts were kept by the bank with 
the city, one was the ‘“‘coupon account, gold,”’’ 
(pass book *G’’), and the other the “bond and 
coupon account, currency,’* (pass book ‘E"’), 
and the three accounts were represented by three 
pass books held by the city, the entries in which 
were made by the officers of the bank. The bonds 
and coupons of the city fell due from time to time, 
and were payable in the city of New York, and it 
was necessary to provide funds there to meet them. 

A portion of the bonds and coupons of the city 
wus payable at the Bank of the Republic in New 
York, and the rest at the Bank of Commerce in that 
city. To provide for the payment of such bonds 
and coupons, the practice was for the city treas- 
urer, upon the instruction of the city comptroller, 
to draw a check on the National Bank of the State 
of Missouri, for the amount necessary to be placed 
in New York to meet maturing bonds and coupons, 
and indorse the check and @eliver it to the bank, 
with written instructions to remit the amount to 
the National Bank of Commerce, or the National 
Bank of the Republic, or both, in the city of New 
York, to pay bonds and coupons of the city of St. 
Louis falling due. Thereupon the National Bank 
of the State of Missouri would remit, or provide a 
credit for the amounts specified to the Bank of the 
Republic, or the Bank of Commerce, or oth, with 
written instructions to said banks to pay and 
charge to the general account of the National Bank 
of the State of Missouri, the bonds and coupons of 
the city of St. Louis maturing at said ban’ s, and 
forward the same cancelled to the National Bank 
of the State of Missouri. 

The following amounts (out of which the bal- 
ances here in question arose), were remitted to 
New York, in the manner and for the purpose 
aforesaid, and at the dates stated: 


April 25, 1877. 


To National Bank of the Republic.......++.$ 51,000 00 
To National Bank of Commerce.......+++++ 122,300 00 
DatiRncoccncesce oscene ee 

May 25, 1877. 
To National Bank of the Republic..........$ 45,350 00 
To National Bank of Commerce......-+++++ 189,800 00 
Total.ccccccccccece escsece eeeereeepzans100 00 


May 29, 1877. 
To National Bank of the Republic.........+$162,000 00 


The present suit only relates to the balance of 
the fund thus provided, which remained in the 
Bank of the Republic at the date of the suspension 
of the Bank of the State of Missouri, and which 
had been transmitted to the Bank of the Republic, 
in the manner hereinafter stated, to pay the cou- 
pons of the city made payable at that bank. 
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To exhibit the matter clearly, the correspondence 
attending the transaction of April 25, 1877, is given 
in full, as follows: 

It commenced with the following letter from the 
city comptroller to the city treasurer: 


TREASURY DEPARTMENT, COMPTROLLER’S OFFICE, 
St. Louis, April 25, 1877. } 
A. GKISEL, EsqQ., City Treasurer: 

Sr1r.—You will please remit the following amounts 
to pay bonds and interest falling due, for which war- 
rants have been this day drawn in your favor, namely: 
To N. Bk. Commerce, N. Y. 

City sterling coupons gold. .$ 57,800 00 

Pr. and Exch......0s.+++ «+ 5,000 00—$ 62,800 00 


County interest coupons gold. 


15,000 00 
Pr. and Exch...... 1 


500 0—$ 16,500 00 


City currency coupons...... .- 


43,000 00 


$122,300 00 

To N. Bk. Republic, N. Y. 
City currency coupons...... 
City Donds...secrescccsace 


-$11,000 00 
40,000 W0—$ 51,000 00 





$173,300 00 
Very respectfully, 
RICHARD P. HANNENKAMP, 
Comptroller. 


Next in order is the letter of the city treasurer 
to the bank of the State of Missouri. 


CITY TREASURER’S OFFICE, } 
St. Louis, Mo., April 25, 1877. 
JAMES H. BRITTON, Esq, Pres. National Bank State 
of Mo.: 

Srr—Enclosed I hand you a check for one hundred 
and seventy-three thousand, three hundred dollars 
($173,800.00), which you will please have remitted to 
New York’to pay bonds and coupons of the city and 
county of St. Louis falling due in May prox.: 

To Nat. Bank of Commerce, 

Sterling coupons gold...... 

Pr. and Exch.. 


-$ 57,800 00 
5,000 00— $ 62,800 00 


To do. county tana gold.. 15,000 00 
Pr. and Exch....es.ssee0e 1,500 00—$ 16,500 00 
To do. currency coupons..... . $43,000 00 


To Nat. Bk. of Republic—currency coupons..11,000 00 
“* —city bonds........ 40,000 00 





$173,300 00 
Yorus respectfully, 
EDWARD Brooks, Assist. Treasurer. 


The check enclosed in the foregoing letter was 
in the words and figures following: 


CiTy TREASURY, 
No. 903. St. Louis, Mo., April 25, 1877. } 
National Bank of the State of Missouri in St. Louis: 
Pith to the order of Geo. Kissel, teller, one hundred 
y-three thousand, three hundred dollars. 
* $173,800: 00 A. GEISEL, Treasurer. 
Endorsed: 
Pay to the order of Nat. Bank, State of Mo. 
Gro. KISSEL, Teller. 


Thereupon the National Bank of the State of 
Missouri wrote to the Bank of the Republic the 
following letter: 





Nat. BK. OF THE STATE OF MISSOURI IN ST. LOUIS, } 
St. Louis, April 28, 1877. 
To the Cashier of the Nat. Bank of Republic, N. Y.: 

DEAR Sir—I enclose herein for credit in ac’t Com- 
merce $51,000. 

Please pay and charge to our general account the 
bonds and coupons of the city of St. Louis, maturing 
at your bank next month, and forward the same to us 
as usual cancelled. 

Yours respectfully, 
Epw’p P. CurRTIs, Cashier. 


The above transaction appears in the pass books 
held by the city, as follows: Inthe pass book con- 
taining the “‘ general current account” (Exhibit 
H), the city is charged with the check for $173,- 
300.00, and its general balance in bank, subject to 
check, is reduced by the amouut named. In the 
pass book containing the ‘‘ bond and coupon ac- 
count currency”? (Exhibit E), the bank charges 
itself with the amount, $173,300.00, and credits 
itself with the purchase of gold as instructed 
(that is, currency paid therefor), and bonds and 
coupons paid in currency and cancelled, and re- 
turned to the city, and exchange on remittances, 
and commissions. In the pass book containing the 
‘coupon account, gold”’ (Exhibit G), the bank 
charges itself with the gold purchased, $72,800.00 
(not the cost thereof), and credits itself with 
bonds and coupons paid in gold and cancelled, and 
returned to the city. 

The same course precisely was pursued in the 
transaction of $235,150.00 on May 25, 1877, and of 
$162,000.00 on May 29, 1877. 

The money remitted by the National Bank of 
the State of Missouri to the National Bank of the 
Republic in New York, as aforesaid, was deposited 
with the knowledge and by the direction of the 
city, to the credit of the National Bank of the 
State of Missouri, and coupons and bonds of the 
city, when paid by the National Bank of 
the Republic, were charged to the National 
Bank of Missouri, with commi<sions, and were 
cancelled and returned by express to the bank here, 
and by the bank were delivered to the city treas- 
urer, and thereupon the bank entered in pass book 
E, if such coupons and bonds were paid in cur- 
rency, a credit to itself for the amount thereof, 
with exchange for itself and with commissions 
paid to the Bank of the Republic, or, if they were 
paid in gold, a credit was taken by the bank in 
pass book G, for the face of the coupons and 
bonds so paid in gold, with exchange and com- 
missions. The money remitted to New York to 
pay bonds and coupons of the city, as aforesaid, 
was deposited to the credit of the National Bank 
of the State of Missouri, and not to the credit of 
the city, in pursuance of an arrangement to that 
end, made in 1870, to prevent the money of the 
city being attached in New York at the suit of the 
holders of coupons of the city, who claimed that 
the same were payable in gold, and notin currency, 
because the bonds to which they were attached did 
not specify in what funds said bonds were payable. 
The books of the National Bank of the State of 
Missouri, exhibit its transactions with the city, in 
three accounts corresponding respectively with the 
accounts stated in the pass books above mentioned. 
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The Bank of Commerce was the general corres- 
pondent of the Bank of the State of Missouri, and 
this suit does not relate to any balance in that 
bank. The Bank of the Republic was not the cor- 
respondent of the Bank of the State of Missouri 
and the only transactions between these two banks 
are those relating to the payment for a series of 
years of the bonds and coupons of the city with 
funds remitted or provided for that purpose from 
time to time, by the Missouri bank, in the manner 
hereinbefore shown. ‘This suit involves only the 
balance of the fund thus provided remaining on 
hand in the Bank of the Republic when the Mis- 
souri bank suspended, June 19, 1877. 

It should also be stated that in Aprilor May, 
1877, an arrangement was made between the city 
and the National Bank of the State of Missouri, 
whereby the latter agreed to pay four per cent. in- 
terest per annum on the average daily balance of 
the city in excess of $100,000, and this arrange- 
ment was thenceforward carried out; but under it 
no interest was paid save on the average daily 
balance of the current account, and none on sums 
remitted to New York, after the bank received the 
check of the city treasurer therefor. , 

The city paid the bank here exchange on the 
sums which it remitted to New York. The bank 
in New York charged a commission for paying the 
coupons to the bank here, which was in turn 
charged to and paid by the city. 

When the Bank of Missouri closed its doors, 
there was to its credit at the Bank of the Republic, 
in New York, $29,564.29 in currency, and $8,570.60 
in gold, being balances of funds remitted to said 
bank under the orders of the city treasurer tn the 
manner aforesaid. 

This notice was served on the National Bank of 
the Republic: 


NEw YORK, June 30, 1877. 
H. W. Forp, Esq., Cashier of the National Bank of the 
Republic: 

The city of St. Louis claims that the balance standing 
to the credit of the National Bank of the State of Mis- 
souri on the books of your institution, is the property 
of the city of St. Louis. 

HENRY OVERSTOLZ, Mayor. 


The National Bank of the Republic made no 
claim to the funds, and, by stipulation of parties, 
they were withdrawn from New York, and are on 
deposit in the sub-treasury at St. Louis, to abide 
the determination of this case; and the question 
here to be settled is, which party has the prefera- 
ble right to the money—the city of St. Louis, or 
the receiver of the National Bank of the State of 
Missouri: 

Leverett Bell and James EF. Withrow, for the plain- 
tiff; Henderson & Shields, for the defendant. 


DILLON, Circuit Judge: 

The receiver succeeds to all the rights of the 
National Bank of the State of Missouri; and, as 
there is no question of fraud, actual or construct- 
ive, in the case, he succeeds only to the rights of 
the bank as against the city, to the balance on hand 
in the Bank of the Republic at the date of the fail- 
ure of the Missouri bank. 

As between the Missouri bank and the city, did 





those moneys in the Bank of the Republic belong 
to the city? Suppose the Missouri bank had not 
failed, and a contest had arisen between it and the 
city as to the balance on hand in the Bank of the 
Republic, would the city have been entitled to a 
judgment or decree that this balance was in law or 
in equity its money? If so. the saine rights still: 
remain. If, however, as respects this balance, the 
Missouri bank sustained towards the city the rela- 
tion of a debtor only, this relation stil] remains, 
and the receiver is entitled to the fund, and the city 
must come in as a general creditor. 

Suppose the Bank of the Republic had failed 
with the amount here in dispute on hand; on which 
would the loss have fallen, the city or the Missouri 
bank? Such an inquiry would involve the same: 
principle which is presented in the cause now under 
consideration. The correct decision of the cause 
requires that the facts and circumstances which 
give it its peculiar character shall be closely re- 
garded, and the intention aud purposes of the bank 
and of the city kept constantly in view. 

The general relation of the bank and of the city 
was the usual relation of a banker to his customer, 
viz.: the relation of debtor and creditor. That 
was the undoubted relation as to the account in. 
the general pass book, H. On the face of the 
special pass books, E and G, the same relation 
also exists, for the bank credits the city and 
charges itself with the amount received or trans- 
ferred from the general account, and when it sub- 
sequently receives the coupons and surrenders. 
them to the city and not before, it charges the city 
on these books (and on its books, of which these 
are copies) with the amount of coupons surren- 
dered, and with exchange on the sum remitted to 
New York; and also the commissions for services. 
charged by the Bank of the Republic. It did not 
charge the city on the special books with the 
amount remitted to New York at the date of re- 
mittance, but as just stated, only debited the city 
when the coupons were received here and surren- 
dered to the city. 

As between the bank here and the Bank of the 
Republic the money was that of the Bank of Mis- 
seuri and not that of the city. It was intended to 
be so as between all three of the parties. Origi- 
nally the city had a purpose in not having it appear 
that the money in New York to pay its obliga- 
tions was its own—a purpose based upon a com- 
mendable precaution to protect its credit against 
unfounded pretenses and in no wise fraudulent, 
and that mode of transacting the business natu- 
rally continued after the reasons for it had prob- 
ably ceased. 

If we leave out of view the effect of the ac- 
count shown in the special pass books, E and G, 
the right of the city as against the bank would 
seem to be sufficiently clear. The case would then 
be this. The bank was the general debtor of the 
city, having funds subject to its check or draft. 
Let us take the transaction of April 25, for it rep- 
resents all the others. The city comptroller di- 
rects the city treasurer *‘ to remit’’ to the Bank of 
the Republic $51,000 to pay the bonds and coupons 
of the city falling due at that bank on the follow 
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ng mouth. On the same day the city treasurer 
draws in favor of the bank his check for the 
amount and encloses it to the president of the 
‘bank with directions inter alia “to remit’’ to the 
Bank of the Republic in New York $51,000, ‘‘ to 
‘pay bonds and coupons of the city falling due (at 
Ahat bank) in May next.” The bank at once 
‘Charges the amount of that check to the city, 
which has the eftect to reduce the city’s balance 
‘with the bank and to stop interest to that extent. 
Wf the money had been passed over the counter to 
the city treasurer and he had delivered it to an- 
other bank with instructions to remit to a particu- 
‘lar bank for a specified and definite purpose, such 
‘bank would have been the agent of the city 
‘to remit or transmit the money of the city; it 
‘would remain the money of the city, notwithstand- 
ing it may have been credited on account and 
to the agent and not to the principal, and this with 
the consent of the two. If such bank had trans- 
mitted the money by express the money would be 
the city’s; if by draft, it would be the agent of 
the city for that purpose; but when its instruc- 
tions were obeyed and the money duly received by 
‘tthe appointed depository all liability would be at 
nend. [f the appointed depository failed the 
Joss could not be thrown upon the agent. 

But the money was not paid over the counter to 
the city, and the city did not select some other 
ageut or bank to remit or transmit it to the Bank 
of the Republic, but selected its general depus- 
ditory to make the remittance and accepted a credit 
ic another account for the same sum. ‘he bank 
remitted the sum as directed by the city to the 
Bank of the Republic, with specific directions to 
credit the amount to it, and to use the same “to 
pay the bonds and coupons of the city maturing at 
your bank next month,” and charge the amount to 
the account of the bank here and forward to this 
bank the bonds and coupons cancelled. 

The letter of the treasurer to the president of the 
bank made the bank here the agent of the city to 
remit, and if the bank here did remit accordingly, 
and placed the sum with the designated bank, i. e., 
the Bank of the Republic, it did its duty, and would 
not be liable to the city if the Bank of the Repub- 
lic had failed with this fund on hand. Though the 
amount stood on the books of the Bank of the Re- 
public to the credit of the bank here, yet that was 
by the city’s consent and for its convenience. It 
imposed, as between the bank here and the city, 
no additional liability on the bank, and it deprived 
the city of none of its rights; such would be the 
effect of the letter of the treasurer to the president 
of the bank, if there is nothing to qualify or change 
it in the other circumstances of the case. The main 
circumstance relied on is that the city, at the time 
it gave directions to remit, accepted on another 
acceunt and pass book a credit from the bank for 
the same sum—the bank, by such credit, ac- 
knowledging itself to be the debtor of the city for 
the amount it had undertaken to remit. If this is 
the controlling element in the case, then the rela- 
tion of debtor and creditor between the city and 
bank never ceased, as respects the sum directed 
to be remitted and remained the same as before, 





and continued soto remain, after the sum was 
placed, as directed, with the Bank of the Republic. 

But, in my judgment, this is not the control- 
ling element in the cause. The special pass books 
are to be regarded as in the nature of memoranda, 
and adopted for the sake of convenience, and have 
the same effect as if the bank had given to the city 
a receipt for the money received and promised 
therein to remit the same to the Bank of the Re- 
public for the purpose of paying the coupons of 
the city. 

The bank charged the city with exchange on the 
amount it thus received, the same as it would have 
charged if the draft had been by any other cus- 
tomer. It became the agent of the city to trans- 
mit the money. The money, when placed in the 
Bank of the Republic was as between the Missouri 
bank and the city—the money of the latter. When 
the agent presented coupons cancelled, this showed 
that the agent had discharged the duty it had un- 
dertaken. 

It is my judgmeut that the relation between the 
Missouri bank and the city, as respects the money 
deposited with the Bank of the Republic, was not 
that of debtor and creditor strictly, but that of 
principal and agent, with the duties and liabilities 
of the latter, and not those of the former relation. 
The moneys deposited by the Missouri bank in its 
name with the Bank of the Republic, were as be- 
tween the former bank and the city, trust moneys, 
and in equity they belong to the cestui que trust, 
and the latter has the right to pursue and claim 
them as against all persons who do not stand free 
of the trust. 

This view is not regarded as at all in conflict 
with the cases cited and relied on by the defend- 
ant’s counsel. Marine Bank v. Fulton Bank, 2 Wall. 
252; Savings Bank Case, MSS., per Mr. Justice 
Miller. 

A decree will be entered adjudging the money in 
controversy to belong to the city. 








A JURY OF MATRONS. 





A female jury is not often seen in an English or 
American court, and the proceeding on the trial 
for murder of Catherine Webster on the 7th inst. 
at the Old Bailey, in London, before Mr. Justice 
Denman, may not be without interest to criminal 
lawyers. The plea of pregnancy in arrest of exe- 
cution took the learned judge by surprise, and the 
discussion between the bench and the bar shows 
that the proceeding was unusual to all concerned. 
After the jury had returned u verdict of guilty, the 
clerk addressed the prisoner: 

The Clerk: You stand convicted of the crime of 
murder—have you anything to say in stay of execu- 
tion of your judgment? Prisoner: Yes, Sir. 

It was here privately communicated to the court that 
the prisoner said that she was pregnant. 

* His lordship then ordered the jury to be discharged, 
which was done. In about ten minutes a jury of ma- 
trons, selected from a crowd of females in the gallery, 
were empanelled, the oath which was administered 
being as fellows: “‘You shall search and try whether 
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the prisoner be with child—quick child, and return a 
true verdict according to the best of your skill and 
judgment.” 

Mr. Avory: Ladies of the Jury—The prisoner, Cath- 
erine Webster, has pleaded before you that she is with 
child—quick child. You are to inquire and give a true 
verdict upon that issue. 

The Judge (to Mr. Sleigh, counsel for the prisoner): 
Are you going to call any evidence? Has the prisoner 
been examined by any surgeon? 

The Governor of the gaol: No, my lord, not for that; 
but the matron of the prison is in a position to give 
you information. 

The prisoner, who had hitherto maintained her for- 
titude, appeared in a fainting condition, and was ac- 
‘commodated with a chair. 

The matron of the gaol here entered the witness- 
box, and was sworn. 

The Judge: Has the prisoner been in your charge? 
Witness: Yes; since May 24. 

The Judge: Have you had an opportunity of seeing 
whether she is quick with child? Witness: Yes, my 
lord. 

The Judge: Do you say she is oris not? Witness: 
She is not, my lord. 

The Judge: When did you last examine her for that 
purpose? Witness: Three or four days ago. 

The Judge: Do you mean that she is not quick, or 
that you think she is not? Witness: She is not, my 
lord. 

The Judge: Have you made a careful examination, 
for the purpose of forming a judgment? Witness: 
Yes, my lord. 

The Judge: Has any one pointed out to you the ne- 
cessity of doing so? Witness: It is usual, my lord. 

The Judge: You always do so where females are 
charged with murder? Witness: Yes, my lord. 

The Judge (to the governor): Have you made any 
inquiry of the prisoner about this? 

The Governor: None whatever. 

The Judge (to the witness): Has she said anything 
upon the question to you, one way or the other? Wit- 
ness: Not to me, my lord. 

The Judge: Is the doctor of the gaol here? 

The Governor: No, my lord; he is not here. 

The Judge: Then he ought to be here. You ought 
to send for him. 

The Governor: I have sent for him. 

Mr. Sleigh: In the case of a woman at Brighton 
charged with poisoning by sweatmeats, there was a 
similar plea to stay execution. I think the case was 
tried before Baron Martin, who ordered the woman 
into a side room there to be examined. 














The Judge: It struck me that might be desirable, 


but that it might be unnecessary. It is competent to 
order an examination by a witness. Mr. Bond-is here, 
and we are all agreed that a more skillful manor a 
man with greater fairness could not be found. I think 
if he could make an examination and give evidence it 
would be desirable. Need there be removal? Could 
not the prisoner be taken to some part of the court? 

Mr. Bond: It would require removal. 

The jury and Mr. Bond, who was sworn, then re- 
tired to the jury room. To them was taken the pris- 
oner, who was assisted by two female warders, she 
now being in a prostrate condition. : 

After an absence of ten minutes the jury returned, 
and the prisoner was put in the dock. 

Mr. Bond went into the box. 

The Judge; Have you made a careful examination? 
Mr. Bond: I have, my lord. 

The Judge: Have you made such an examination as 
to have clearly satisfied yourself that the prisoner is or 
is not with child? Mr. Bond: I have. 

The Judge: What do you say, sir? Mr. Bond: She 
is not quick with child. 





The Judge: Have you formed any judgment as to. 
the question whether she is or is not in a state of preg- 
nancy? Mr. Bond: I have formed a judgment from: 
the statements of the matron. 

The Judge: That I don’t think you ought to give us.. 
Mr. Bond: It is impossible for me to form an opinion 
whether she is with child or not. [ can ewear that she is 
not quick with child. She has not arrived at the fourth. 
month of pregnancy, and that is as far as I can go. 

By Mr. Sleigh: She may be pregnant as far as my ob- 
servation is concerned. 

The Judge: I should not think it right to allow the 
jury to retire to decide that question, because that is 
not the question which they are trying. 

Mr. Sleigh: She must be quick with child to stay the 
execution. 

The Judge; Yes, that is the law. (To the witness):. 
You have had very great experience? Mr. Bond: I 
ha ve. 

The Judge: Inthis particular class of cases? Mr. 
Bond: [ have hid experience in this class, but it is- 
not my specialty. 

Mr. Sleigh: Have you before made an examination. 
of women for the purpose of finding out if they be 
quick with child? Yes. 

Upon more than one occasion? On twenty occasions, 

What is your specialty? Surgery. I am _ hospital 
surgeon, but not an accoucheur. I do not attend ac- 
couchments. 

The Judge (to Mr. Sleigh): The issue is upon you. 
It is in the absence of any evidence being called by 
you that Mr. Bond is asked to give his opinion. 

Mr. Sleigh: I am dealing with the witness as my 
own witness. 

The Judge: It looks as if you were cross-examining 
him. 

Mr. Sleigh: I know your lordship will sympathize 
with me in the position in which I am placed. 

The Judge: If you think the issues should be tried 
out on more satisfactory evidence than Mr. Bond’s,. 
you had better call it. 

Mr. Sleigh: I have no testimony except Mr. Bond’s 
and he is called te assist the court in its deliberations. 

The Judge: Rather to assist all parties, including 
the prisioner. 

Mr. Sleigh: I am taken wholly by surprise, my lord, 
by this plea. I can only test Mr. Bond’s accuracy by 
asking him certain questions. 

The Judge: If you test the accuracy of the evidence,. 
and prove that inaccurate, where is the evidence? 

Mr. Sleigh: I am aware of that; I have no evidence 
m yself. 

The Judge: Do you suggest that the jury should re- 
tire with the prisoner, and form their own opinion? 

Mr. Sleigh: I suggest I should be allowed to ask one 
or two questions. 

The Judge: Very well; goon. I must say that, af- 
ter thirty-two years in the profession, I was never at 
an inquiry of this sort. We have, however, one of the 
most experienced crithinal lawyers in England in Mr. 
Avory, and, if we are wrong, perhaps he will set us 
right. 

Mr. Sleigh: I also, my lord, have never had such 
experience. (To the witness.) Have you had experi- 
ence as an accoucheur? Yes; years ago I was surgeon 
in an accoucheur ward. 

Have you had any conversation with the prisoner 
since you left the court? I merely asked her to place 
herself in my hands. 

Are you really prepared to say that, without the 
slightest doubt, she is not quick with child? I am. 

The Judge, insumming up, said: “This is a very 
unusual inquiry, ladies of the jury, and it has never 
happened to me before. The law is that, if it be es- 
tablished to the satisfaction of the jury that the pris- 
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respited. If you feel that it would be desirable, be- 
‘fore deciding that issue, that you should retire into 
the jury room, you are warranted in doing so—and I 
-should desire you to doit. At the same time, as wo- 
‘men who are married, I feel sure that you will be of 
pinion that the judgment of a person who has for 
years practised as an accoucheur, who appears to tea 
fair-minded, clear-minded, and a skillful man in med- 
ical matters, is entitled to be taken—not-that the pris- 
-oner is in a condition of pregnancy, but whether she 
ds or is not quick with child.”’ 

The jury occupied two or three minutes in delibera- 
vtion in the box. 

Mr. Avory; Have you agreed upon your verdict? 

The Forewoman: Yes. 

Mr. Avory: Do you find that the prisoner is with 
-child—quick child~or not. 

The Forewoman: Not. 

Mr. Avory: You say she is not. 

The prisoner was then removed from the dock. 


This plea is admitted in this country, and in 
‘New York is prescribed by statute. It is to be 
found, it seems,in but two adjudicated cases: State 
v.Arden, 1 Bay (S. C.), 487, a murder case,where it 
*was allowed, and a jury of matrons empanelled, 
and Holeman v. State, 13 Ark. 105, a larceny case, 
~where it was overruled. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF KANSAS. 
July Term, 1879. 


STOCKHOLDERS. — Where ‘a judgment-creditor of 
‘an incorporated company obtains from the district 
-court rendering the judgment in the case an execution 

against the property of a stockholder of such corpora- 
tion, upon notice and motion under section 82, chap- 
ter 23, General Statutes 198: Held, that such stock- 
holder, against whom the execution is issued, is not a 
_judgment-debtor as contemplated by section 483, 
«chapter 80, General Statutes 742, so as to subject him to 
‘the proceedings in aid of executions authorized by 
that section. Judgment affirmed. Opinion by Hor- 
MON, C. J.—Hentig v. James. 

SURFACE-WATER— PARTIES IN LAW AND EQUIT- 
ABLE ACTIONS.—1. Where surface-water, having no 
definite source, is supplied from the falling rains and 
the melting snow, from a hilly region or high bluffs, and 
owing to the natural formation of the surface of the 
-ground is forced to seek un outlet through a gorge or 
ravine, and by its flow assumes a definite or natural 
«Channel, and escapes through such channel regularly 
during the spring months of every year, and in seasons 
of heavy rains, and such has always been the case, so 
far as the memory vf man runs! Held, that such ac- 
-customed channel, through which the waters flow, 

may fairly be said to possess the attributes of a nat- 
ural watercourse. 2. The owner of land through 
which such a watercourse runs, can not, by obstruct- 
ing its channel, turn the flow of the water upon adja- 
-cent lands to their injury and damage. 3. Where two 
or more persons have separate causes of action against 
the same defendant, arising from the obstruction of a 
natural watercourse, and the injury of their lands and 
crops thereby, they can not unite in the same petition 
to recover damages for such injuries which are plainly 
Alistinct and unconnected. 4. Two or more persons 
shaving separate aud distinct tracts of land, which are 





injured or rendered less valuable by the overflow of 
water at certain seasons of the year from a natural 
watercourse, obstructed by ditches and dams, where 
such overflow is a common injury to the lands 
of both, may join ina suit as plaintiffs to restrain such 
nuisance, as such parties have a common interest in 
the subject-matter therein. Judgment reversed. 
Opinion by HorTON, C. J.—Palmer v. Waddle. 


ATTACHMENT—MEASURE OF DAMAGES.—1. Where 
a motion is duly made to dissolve an attachment, on 
the two grounds alone, that the allegations in the affi- 
davit therefor are false, and that the case is not one in 
which an attachment may issue, and the district judge, 
upon proper notice and the hearing of the affidavits, 
dissolves the attachment: Held, in an action upon the 
attachment bond, that this decision is conclusive, un- 
less reversed by proceedings in error that the attach- 
ment was wrongfully obtained. 2. Where, under an 
order of attachment, cattle are taken and removed 
from the range, where they have been kept and placed 
in charge of a herder on a new range where both grass 
and water are limited and poor, and owing to the re- 
moval and inferior care, fail to make the growth in 
weight which cattle kept as they had been during the 
winter would ordinarily during the time of such de- 
tention make, if left upon the range to which they 
were wonted, free from worry, and with the abund- 
ance of grass and good water which existed on the first 
named range: Held, that though they do not lose in 
weight during such detention, the failure to make the 
ordinary and expected increase in weight is again pre- 
vented, for which the owner is entitled to compensa- 
tion, if the attachment was wrongfully obtained. 
Judgment affirmed: Opinion by BREWER, J.—Hoge 
v. Norton. ‘ 


SURETY—EXTENSION OF TIME FOR PAYMENT OF 
DEBT—ACCEPTANCE OF INTEREST IN ADVANCE BY 
MORTGAGOR CONSTITUTES AN IMPLIED -CONTRACT 
EXTENDING TIME OF PAYMENT.—1. Where a hus- 
band and wife exccute a mortgage upon two separate 
pieces of real estate, one of which belongs to the hus- 
band and the other to the wife, and the mortgage is 
executed for the purpose of securing an individual 
debt of the husband: Held, that the wife is the surety 
of the husband to the extent of her separate property 
which she mortgages, and that she is entitled (with 
respect to such property) to all the rights of a surety. 
2. Generally, when a debtor, owing money, pays his 
crediior interest on the same in advance for the use of 
the money for a period of time over, above and beyond 
the time originally agreed upon for the money to be- 
come due, and at the time of the payment of the inter- 
est no express contract is made as to when the money 
shall become due or be paid, such prepayment ef the 
interest and its reception by the creditor constitutes an 
implied contract between the parties, extending the 
time for the payment of the money up to the close of 
the time for which such interest is paid and received. 
8. An agreement upon sufficient consideration made 
between the creditor and principal debtor, extend- 
ing the time for the payment of the debt, without the 
knowledge or consent of the surety, releases the sure- 
ty. And it makes no difference whether the contract 
is express or implied. 4. Where a wife mortgages her 
separate real estate to secure the payment of her hus- 
band’s debt, and after the debt becomes due the hus- 
band pays and the creditor receives interest in ad- 
vance on the debt for another period of six months, 
and this is done without the knowledge or consent of 
the wife: Held, that said separate property of the wife 
is released as security for the payment of said debt; 
and this is true notwithstanding the facts that there 
may be astipulation in the mortgage that the debt 
shall become due in case certain taxes are not paid 
when they become due, and that said taxes were not 
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in fact paid when they became due, or at any other 
time, and notwithstanding the fact that there was a 
certain parol understanding at the time that the mort- 
gage was executed that the debtor might keep the 
money so long as he desire1 to do so, upon the condi- 
tion, however, that said taxes and the interest on the 
money should be promptly paid at the time they be- 
came due, respectively, which was not done. Judg- 
ment reversed. Opinion by VALENTINE, J. HORTON, 
Cc. J., concurriag; BREWER, J., dissenting.—Hubbard 
v. Ogden. 





SUPREME COURT OF MINNESOTA. 
[Filed June 26, 1879.) 


PLEADING —EFFECT OF GENERAL DENIAL.—In an 
action for the wrongful taking of personal property, in 
which the complaint alleges that the property is of a 
value stated, the effect of a denial in the answer of 
each and every allegation of the complaint is to admit 
such statement. And this rule is applicable to actions 
in tort as well as to those in contract. In this case, 
where the complaint alleged the wrongful taking of a 
safe of the value of $400, and the answer denied the 
wrongful taking ‘‘and each and every further allega- 
tion” in the complaint contained, the answer was held 
to admit the allegation of value. Opinion by BERRY, 
J.—Moulton v. Thompson. 


CORPORATIONS—SUBSCRIPTION TO CAPITAL STOCK. 
—Pending statutory proceedings for the incorporation 
of the plaintiff company, defendant with others sign- 
ed and executed a written instrument as follows: 
“*We, the subscribers, each for himself, and not for the 
others, do hereby subscribe and agree to pay for the 
number of shares of the capital stock of the corpora- 
tion known as the Red Wing Hotel Co., set opposite 
our respective names, said sharestobe * * paid 
for at such times or in such amounts as the board of 
directors of said corporation may from time to time 
require. * * * Provided, nevertheless, and our 
subscription is expressly upon the condition that the 
hotel to be built by said corporation shall be by it 
built and logated upon * * block 44, in Red Wing, 
otherwise i instrument to oe and remain void.’ 
Upon the pletion of its organization, this instru- 
ment and the subscription it contained were reported 
to the eompany and accepted by it at the first meeting 
of the board of directors. Held,1. That defendant’s 
subscription took effect as an agreement with the com- 
pany at the time of its acceptance by the latter. 2. 
Defendants then became obligated to take the number 
of shares so subscribed for by them and to pay there- 
for in such installments and at such times as the board 
of directors might duly require. 3. The building of 
the hotel was not a condition precedent to the right of 
the company to assess the stock and to collect the as- 
sessment. Opinion by CORNELL, J.—Red Wing Ho- 
tel Co. v. Friederick. 


(Filed June 27, 1879.{ 


PLEADING—ESTOPPEL — CONVERSION BY AGENT 
—SUFFICIENCY OF GENERAL DENIAL.—1. Matter con- 
stituting an estoppel need not be pleaded as such to 
enable a party to take advantage of the estoppel on 
the trial. If a party falsely asserts the existence of a 
fact under circumstances calculated to mislead, and 
upon the faith of which another is misled, and acts 
without fault on his part, when a party so asserting 
occupies a position which makes it his duty to know, 
and gives him the means of ascertaining the truth in 
respect to the matter, he will be estopped from contro- 





verting the fact so alleged, though he may have made 
the misrepresentation through ignorance and without 
any intent. 2. If one partner in the name of his firm 
makes a false representation as to a fact under circum- 
stances precluding him from disputing it, the firm and 
its other members will be equally precluded if the fact 
is one that the representation would be binding upon 
the firm if true, and is also one concerning the truth 
of whichthe firm and its members possess peculiar 
means of knowledge not enjoyed by the party to whom 
the representation is made. 3. An agent entrusted 
with wheat to hold and sell, when directed by his 
principal, and to account for the proceeds, is liable as 
for a conversion of the property in case he wrongfully 
refuses to sell or to account when directed, but unlaw- 
fully retains possession against the wishes of his prin- 
cipal. The rule as to the sufficiency of a general de- 
nial of an allegation of value adopted by this court in 
ynd v. Picket, 7 Minn. 194, and Pottgieser v. Doan, 16 
Minn. 204, adhered to and followed. Opinion by 
CORNELL, J.—Coleman v. O’ Neill. 





oe 





SUPREME COURT OF MICHIGAN. 


April Term, 1879. 


EVIDENCE TO CHARGE AS PARTNER — CONSTRUC- 
TION OF AGREEMENT.—H was joined with D and Y 
as defendant in an action for the amount of a bill of 
goods sold in October, 1874, to the firm of D and Y. 
The chief evidence relied on to show that H was a 
partner was a written contract made August 11, 1873, 
between H as party of the first partand Dand Y of 
the second part, whereby the latter agreed “to cut, 
haul and deliver afloat, during the winter of 1873 and 
1874, six to eight million feet of pine saw logs—if money 
is advanced to D and Y faster than advances are made 
to said H by the parties to whom said logs are sold, said 
D and Y shall pay interest and exchange on the same 
until said advances are made on the logs. Said H is to re- 
ceive a third of net profits of said job above expenses.” 
Held, 1. That the writing does not conclusively decide 
whether H was a partner at any time, and was not 
sufficient to exclude extrinsic evidence. 2. That if the 
executory clause about the profits had force to make 
H a partner, it could only do so during the job speci- 
fied. As th? writing expressly provided that the en- 
terprise should be carried out in the winter of 1873 
and 1874, there was before that time an agreement but 
no partnership, so that the latter, if arising at all, arose 
after the sale of the goods in October, 1874. Opinion 
by GRAVES, J.—Hall v. Edson. 


Tax DEED—CONSTRUCTION OF STATUTE — CON- 
TESTANT NEED NOT TRACE TITLE BACK TO GOv- 
| ERNMENT.—The Michigan statute, 2 Comp. L. 1871, § 
| 1130, providing that “‘no person shall be permitted to 
| question the title acquired” by a tax-deed from the 
auditor-general “ without proving that he, or the per- 
son through whom he claims title, had title to the land 
at the time of the sale thereof for non-payment of 
taxes, or subsequently, which title was acquired from 
the United States or from this State,” sis not to be con- 
strued as requiring every contestant of a tax title to 
trace his title back to the government. When one pro- 
duces evidence that raises a presumption of title in 
him according to the settled rules of law, this is suffi- 
cient to bring his case within the protection of the 
statute. “Title ina private person supposes a grant 
trom the State or sovereign power.” People v. Trin- 
ity Church, 22 N. Y. 44, 47. A mere intruder or 
trespasser on unoccupied lands might however well be 
precluded from contesting any prima facie title of an- 
other, and so might one who should attempt to defend 
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under an outstanding title with which he is in no way 
connected. Opinion by COOLEY, J.—Gamble v. Horr. 

ADVERSE POSSESSION BEFORE AND AFTER DE- 
CREE ORDERING CONVEYANCE—EJECTMENT.—1. A 
woman who had for some years been in possession of 
Jands under color and claim of title, was required by a 
decree in chancery to convey to the administrator of 
her deceased husband, but she and others in her right 
continued in the possession. Held, that the years pre- 
vious to the decree could not be joined to those suc- 
ceeding it so as to help make out a continuous adverse 
possession, for the decree requiring her to convey 
shifted her position and placed her in the same posi- 
tion in regard to her possession as though she had then 
voluntarily conveyed to the administrator. 2. A plain- 
tiff in ejectment who seeks to recover a whole undi- 
vided piece of land, fails to establish an ejectment 
right if it appears that another is the owner of an un- 
divided share, and is thus a tenant in common with 
rights not inconsistent with those of his co-tenant. 
Opinion by GRAVES, J.—Gower v. Quinlan. 


——— 


SUPREME COURT OF ILLINOIS. ° 
[Filed February 22, 1879.] 


COMMON CARRIER — DELIVERY OF BILL OF La- 
DING CONTAINING LIMITATION OF LIABILITY AFTER 
Goops SHIPPED.—This suit was brought by appellee 
against appellant in the court below to recover for cer- 
tain goods delivered to the latter to be carried for the 
former, and which were destroyed by the Chicago 
fire. The finding and judgment below were in favor 
of appellee. The bill of lading contained stipula- 
tions relieving the company from responsibility for loss 
by fire while in station or in transit. SCHOLFIKLD, J.: 
“The contract for the carriage of the goods having been 
made in Massachusetts, the law of that State must 
control as to its nature, interpretation and effect. 
Penn. Co. v. Fairchild, 69 Ill. 261; Milwaukee, etc. R. 
Co. v. Smith, 74 Id. 197. The law of Massachusetts is 
by the stipulation to be accepted as stated in the opin- 
fon of the Supreme Court of that State in Grace v. 
Adams, 100 Mass. 505; and Hoadley v. Northern Trans. 
Co., 115 Id. 304. It is: ‘A bill of lading or shipping re- 
receipt, taken by a consignor without dissent at the 
time ofthe delivery of the property for transportation, 
by the terms of which the carrier stipulates against 
such liability (i. e., the liability of a carrier, in the ab- 
sence of a special contract, under the common law), 
would exempt the carrier when the loss was not caus- 
ed by his own negligence, on the ground that such ac- 
ceptance would authorize him to infer assent and 
amount to evidence of the contract between the par- 
ties.’ It will be observed this requires that the bill 
of lading or shipping receipt should be taken by the 
consignor without dissent at the time of the delivery 
of the property for transportation. But the bill of 
lading here relied on as showing an exemption was 
not accepted by the consignor at the time of the deliv- 
ery of the property for transportation. The stipula- 
tion is, that within a few days after the goods were 
delivered for transportation, ‘and after said goods 
were on their way, upon the presentation of the dray 
receipt for the goods, and at the request of the con- 
signors, the bill of lading was delivered.’ This we can 
not regard as the equivalent of a bill of lading at the 
’ time of the delivery of the property for transporta- 
tion. It does not appear when this bill of lading was 
delivered that the consignors had any authority to 
bind the consignees by any contract in regard to the 
goods. The goods hadthen passed entirely beyond 











their control. And inasmuch as it is the act of accept- 
ing the bill of lading without dissent which creates the 
presumption of assent to its terms, it follows that the 
consignor must at the time have been acting as the agent 
of the consignee to bind him. An agent, after the term- 
ination of his agency,can do no act which can relate back 
to and become evidence of a contract made by him 
whilst he was agent. The evidence of prior shipments 
and the acceptance of like bills of lading by the same 
consignor qualified as it is by the fact that their atten- 
tion was never called to the exemptions and restrictions 
in the bill of lading is not in our opinion sufficient to 
raise the presumption that the parties intended their 
goods to be carried subject to the exemptions and re- 
strictions of this bill of lading.” Judgment_affirmed. 
—Michigan Cent. R. Co. v. Boyd. 


—— — 
SUPREME COURT OF MAINE. 
Advance Sheets of 67 Me. 


MARRIED WOMAN — LEX LOCI — PROMISSORY 
NoTE.—A promissory note, written in this State, but 
signed in Mussachusetts by citizens there, and then re- 
turned by mail to the payee in Maine, is a note made in 
Maine and to be construed by the laws thereof. Thus,. 
where one ot the makers of such a note,thus written and 
signed, was a married woman, who signed it as surety 
for her husband, and by the laws of Massachusetts she 
could not thus bind herself there, the note is to be con- 
strued by the laws of this State, which authorize her 
to contract for any lawful purpose. Opinion by ViR- 
GIN, J.—Bell v. Packard. 


OFFICER DE Facto — INDICTMENT — EMBEZZLE- 
MENT—CONSTRUCTION.—1. An officer de facto is pun- 
ishable for malfeasance in office the same as an officer 
de jure. 2. Ade facto collector of taxes is punisha- 
ble for embezzlement of money which comes into his 
possession by virtue of his office, the same as if his 
election or appointment was in all respects legal and 
formal. 3. An indictment which avers that the accus- 
ed, “being a public ofticer, to wit: The collector of 
taxes of the town of M,’’ did embezzle, etc., suffi- 
ciently describes the official character of the accused, 
without stating how he came into the office, or that he 
was duly qualified to act by taking the oath and giv- 
ing the bond required by law. 4. The term “‘officer” 
is generic, and when used in a statute, and there is 
nothing in the context, or in reason or authority, to 
indicate that it is used ina different sense, may prop- 
erly be held to include all classes of officers—officers 
de facto as well as officers de jure. The Revised 
Statutes of Maine (ch. 120, § 7), declare that if a “‘pub- 
lic officer’? embezzles, ete., he shall be deemed 
guilty of larceny, and punished accordingly. Held, 
that the term “‘public officer” includes officers de facto 
as well as de jure. Opinion by WaLTOn, J.—State v. 
Goss. 


CONSIDERATION —DEED — ESTOPPEL—LIS PEND- 
ENCE.—1. Where one gives a warranty deed of land, 
and his title at the time of giving it is called in ques- 
tion and litigated, and a subsequent purchaser, who 
entertains doubts as to the force and effect of the cov- 
enants in his deed, voluntarily and without fraud 
enters into a contract by which he gives his note in 
contribution towards procuring a release from a litigat- 
ing claimant, such note is for a valuable consideration. 
2. The plaintiff and wife joined in a deed to B, with 
covenants of warranty of land, the description of which 
closed thus: ‘ Intending to convey all the right, title 
and interest which the said L P (wife) derived as heir 
at law of her father.”? The land passed by subsequent 
intermediate deeds of warranty to the defendant, and 
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from him toothers. Before the plaintiff and wife gave 
their deed, R brought his bill in equity against them 
to recover the land, pending which, the plaintiff ne- 
gotiated with R to purchase his claim, and the defend- 
ant, promising to contribute thereto, made his prom- 
issory note to plaintiff and deposited it with counsel to 
keep until the plaintiff should show to hima deed 
from R that would cure the defect which R’s claim 
imposed upon the defendant’s title, and the counsel 
was to deliver the note to plaintiff. Held, that what- 
ever might be the effect of the covenants of the deed of 
the plaintiff and his wife, to B, the plaintiff’s promise 
to remove the incumbrance imposed upon the defend- 
ant’s title by R’s claim, if performed, was a sufficient 
consideration for the note. Held, also, that the giving 
of a quit-claim deed from R to plaintiff’s wife was a 
performance of the condition upon which the notes 
were given, on the ground that the deed of the plain- 
tiff and wife to B, purported to convey an estate in fee 
and free from incumbrance, and therefore the plaintiff 
and his wife, with their grantees, would be estopped 
from setting up any claim under the deed from R. 
Held, further, that if this was not so, the deed of 
plaintiff and wife to defendant would make it so, the 
lateness of that deed being due to the fact that defend- 
ant did not make his objection to the first one, on the 
ground of its insufficiency, and to allow him now to 
make the objection would be a fraud upon the plain- 
tiff. Opinion by DANFORTH, J.—Bachelder v. Lovely. 








BOOK NOTICES. 





[NEW Books RECEIVED: American Decisions. Vol. 10: 


A. L. Bancroft & Co., San Francisco. Otto’s Reports, Vol. 
8: Little, Brown & Co., Boston.] 


A TREATISE ON THE LAW OF NEGOTIABLE INSTRU- 
MENTS, Including Bills of Exchange, Promissory 
Notes, Negotiable Bonds and Coupons; Checks; 
Bank Notes; Certificates of Deposit; Certificates of 
Stock; Bills of Credit; Bills of edie: Guaranties; 
Letters of Credit, and Circular Notes. By JoHN W. 
DANIEL, of the Lynchburgh (Va.) Bar. In Two 
Volumes. Second Edition. New York: Baker, 
Voorhis & Co. 1879. 

This is the second edition of this valuable treatise. 
In our review of the work on its first appearance, the 
opinion was expressed that it would, within a short 
time, take a high place among the best law treatises 
of the present day. That prophecy has been more than 
accomplished. There is, perhaps, no single work in 
this field of the law which is more popular with the 
profession, which has come to be cited so often on the 
subjects of which it treats, and which has so quickly 
made its way to an equal position among the older 
works on the same topics, as Mr. Daniel’s book now 
before us. Indeed, it is the opinion of many lawyers 
that, as a digest of the American cases, and a treatise 
on the American law of Negotiable Paper, it has no 
equal. In three years a new edition has been called 
for. In the second edition one hundred and forty 
pages of new matter have been added, and one thousand 
cases not included in the first editon are cited. A 
word must be added concerning the work of the pub- 
lishers, which is really excellent. The large type in 
which the volumes are printed, makes it a pleasure to 
read them. 





A TREATISE ON CRIMINAL LAW AND CRIMINAL PRO- 
CEDURE. Including Forms used in all Courts of 
Record in the State of Indiana for every Criminal 
Case, to which are Added the Procedure in Mayors’ 
Courts for Violation of City Ordinances. By ALFRED 
Moork. Chicago: Callaghan & Co. 1879. 


To the Criminal lawyer in Indians, this will be a 





work of the greatest value. The authorduring an ex- 
perience of four years as a prosecuting attorney, had 
felt the want of a book which should state the law and 
procedure of Criminal cases in that State. He has en- 
deavored in this publication to supply this want, and 
an examination of its pages will, we think, convince the 
profession that he has succeeded. The plan and scope 
of treatises of this kind are familiar; their execution, 
we are able to say, is not always so excellent as in the 
case of the work before us. Its contents are shown in 
the title. It contains nearly eleven hundred and fifty 
pages, and is well printed and bound. 





QUERIES AND ANSWERS. 





[The attention of subscribers is directed to this depart- 
ment, as a means ef mutual benefit. Answers to queries 
will be thankfully received, and due credit given when- 
ever requested. The queries must be brief; long state- 
ments of facts of particular cases must, for want of space, 
be invariably rejected. Anonymous communications are 
not requested.) 

*,* The following queries received during the past week are 

ly submitted to our subscribers for solution, by re- 
quest of the senders. It is particularly desired that any of our 
readers who have had similar cases, or have investigated 
the principles on which they depend, will take the trouble 
to forward an answer to as many of them as they are able. 





QUERIES. 


10. CONSTRUCTION OF PROMISSORY NOTE. — 
,000. Feb. 13, 1878. 
On or before the 25th day of December, 1878, we 
promise to pay A or order one thousand dollars, for 
value received, to be paid in monthly installments to 
amount to at least one hundred dollars per month, 
without interest, until due, and one hundred dollars 
per month being considered if not paid to draw inter- 
est at ten per cent. per annum. sg : 
Endorsed on the back is the following: 
March 13, 3878. 
Received on the within $200. 
April 18, 1878. 
Received on the within note $100. 
Query. 1st. When will the first payment of $100 fall 
due? 2d. Will the payor be entitled to any discount 
on the payments so made? G. 





11. A Houps B’s Nore for $50. C buys the note 
from A, but supposing it was given for $60, overpays 
him $10. The three meet together and arrange the 
matter as follows: A gives his note for $10 to B, and B 
agrees to pay his note to C as though it were given for 
$60. C sues B on this last agreement, and B defends 
on the ground that the $10 note which he still holds 
was without consideration and void, and therefore his 
promise to C was without consideration. Can C re- 
cover? G. A. W. 





12. Jornt LIABILITY—ACTION.—If A holds a joint 
note against B and C, and should bring suit against B 
alone and take judgment by default against B alone, 
and fail to collect the judgment on execution, has A 
any recourse against C: and if so, how should he pro- 
ceed? Can C resist an action against him alone on the 
plea of non-joinder of parties? J. Q. 





13. MEANING OF “ IMPROVEMENTS.”’ — Bouvier’s 
Law Dictionary defines ‘‘ Improvements ” thus: “An 
amelioration in the condition of real or personal 
property effected by the expenditure of money or la- 
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bor for the purpose of rendering it usefui for other 
purposes than those for which it was originally used, 
or more useful for the same purposes.” In Taylor’s 
Landlord and Tenant, side page 524, note 1, is this 
language: “The word ‘improvement,’ as used in a 
lease, embraces every addition, alteration, erection or 
annexation made by the lessee during the term for 
his own use. It is more comprehensive than the word 
‘fixtures,’ which is necessarily included in it.’? French 
v. Mayor, 16 How. Pr. 220; Webster’s Dictionary de- 
fines “improvement” thus: ‘Valuable additions or 
ameliorations, as buildings, clearings, drains, fences, 
etc., on a farm,” and refers to Kent, but does not re- 
fer to book and page. Where is this definition of 
Webster to be found? Is it in Kent’s Commentaries, 
or in one of his decisions? G. T. 8.. 

(The word “improvement” has been construed in 
the following caxes: Ombony v. Jones, 19 N. Y. 234; 
Howarth v. Wallace, 14 Pa. St. 118; Church v. Grif- 
fith, 9 Pa. St. 117; Koenig v. Mueller, 39 Mo. 165; Col- 
lins v. Mott, 45 Mo. 100.—Ep. CENT. L. J.] 





ANSWERS. 





No. 5, 
(9 Cent. L. J. 59.] 

Under section 2880 of the code of Iowa (1878) judg- 
ments of the circuit and district courts are liens upon 
the mortgaged premises for the period of ten years 
from the rendition thereof. Junior incumbrancers not 
made parties to foreclosure proceedings are not bound 
thereby, and their liens remain unaffected. 10 Ia. 430; 
16 Ta. 68; 20 Ia. 154; 27 Ia, 381, 390. Hence, it follows 
that the liens of the judgment-creditors are not re- 
moved by the decree of foreclosure, and not being re- 
moved they are entitled to redeem thereafter. 20 Ia. 
65. The liens not being removed, and the judgment- 
creditors entitled to redeem, they may do so by peti- 
tion in equity at any time before their liens expire by 
limitation of the statute. 33 Ia. 300; 42 Ia. 260; and 
cases cited therein. M. 





No. 6. 
(9 Cent. L. J. 19.] 


A servant wrongfully discharged by his master can 
not wait till the expiration of the period for which he 
was hired, and then sue for wages for the whole time 
for which he was hired, on the ground of a construct- 
ive service. His only remedy is an action for the 
breach of the contract of hiring. When wrongfully 
dismissed, he is restricted either to an action to re- 
cover for the services actually rendered, or to a gen- 
eral action for damages for the breach of the contract, 
in which he may recover any amount due for services 
actually rendered, and also compensation for damages 
sustained by the further breach of the contract in 
wrongfully dismissing, and all the servant is entitled 
to recover above the amount due for services actually 
rendered is the actual damages he sustained for the 
disappointment and loss of equally profitable employ- 
ment, and he must use due diligence to find other 
employment; and the jury in assessing damages will 
be justified in looking at all that has happened, or is 
likely to happen, to increase or mitigate the loss of the 
servant down to the trial. Moody v. Severick, 4 Daly, 
401; Glassman v. Lacoste, 28 Eng. L. & Eq. 130; 
Goodman v. Pocock, 15 Ad, & El. N. 8. 576; Hochster 
v. De La Tour, 2 E. & Bl. 691; French v. Brookes, 6 
Bing. 345; Smith v. Thompson,7 Man. Gr. & Scott, 
44; Emmons v. Elderton, 4 H«use of Lords Cases, 624 
and 646; Smith’s Law of Master and Servant, p. 94, 
notes 9, 99, 100; Mayne on Damages, pp. 107, 108, 109; 
Castigan v. Mohawk, etc. R. Co., 2 Den. 609; Dillon v. 








Anderson, 43 N. Y. 231; Hamilton v. McPherson, 28 
Ib. 76. 


St. Louis, Mo. M. THOMPSON. 








NOTES. 





The news of the death of Mr. John Proffatt, which 
occurred at San Francisco on the 22d ult., will be re- 
ceived with regret by his many friends in the West 


and East. Although only in his thirty-second year he . 


had, at the time of his death, achieved a high rank 
among the legal authors of this country. A graduate 
of Columbia law school, he first attracted general no- 
tice by his work on Jury Trials, which is a scholarly 
treatise, and has been well received by the profession. 
He was likewise the author of works on Notaries Pub- 
lic and Private Corporations. Mr. Proffat’s name is, 
however, more widely kuown in connection with the 
American Decisions, an undertaking which proposes 
to embrace all the reported adjudications of the courts 
of this country of any value, from the earliest time to 
the present. Of this national work he was editor. It 
had progressed to the tenth volume at the time of his 
death.—A subscriber in Leadville, Col., writes, “In 
your notes on Sunday laws, No. 2, Vol. 9, you have ap- 
parently overlooked the Centennial State. By our 
statutes, tippling and gaming houses, theaters and 
other like places of amusement are prohibited from 
being opened on that day, but we have no law forbid- 
ding working on that day, provided it does not ‘dis- 
turb the peace and good order of society;’ and con- 
tracts.made on that day are as valid as if made on any 
other day of the week. No laws of England, unless 
‘made prior to the fourth year of James the First,’ 
have heen adopted as the rule of decision of our stat- 
utes, and what are known as the Sunday laws of 
England were passed subsequent to that date.” 





Charles P. James has been appointed an associate jus- 
tice of the Supreme Court of the District of Columbia, 
vice Mr. Justice Humphreys, deceased.——An entirely 
new question of property law, says the Paris corres- 
pondent of the Daily News, is about to be tried at Is- 
soudun. In one of the very rare, tine. nights of this 
very wet summer, a peasant crossing a field saw what 
is commonly called a falling star; but it was one of 
unusual magnitude, made a great noise, and touched 
the earth within a few yards of his feet. Frightened 
as he was, he went to the spot and picked up a stone 
of considerable size, which, in scientific language, 1s 
called an aerolite. The rural mind is now relatively 
instructed, and it occurs to this countryman that what 
he had found—what, in fact, had dropped from heaven 
in his sight—must be a rarity and might have a money 
value. After consulting the school-master of his com- 
mune, he took the mysterious substance of no ter- 
restrial creation to the Issoudun Museum, and there 
received in exchange for it the, to him, wonderful sum 
of 250 francs in hard money. Short lived was his joy. 
The proprietor of the field brought an action. He 
claims either the restitution of the aerolite which fell 
upon his land, or 10,000 francs damages, which he 
judges to be the value of it. M. Charbonnel, an emi- 
nent Paris advocate, is retained for the clown who 
picked up the aerolite, and M. Bolle, an avoue of Is- 
soudun, for the proprietor of the land.——The Su- 
preme Court of California has recently decided that 
the judge of a court may imprison an attorney for 
contempt, for refusing to defend a prisoner without 
compensation, after being commanded by the court. 
This practically settles 1 question about which there 
has been considerable doubt, ever since the decision 
in Hx parte Yale, 24 Cal. 241., holding that an attorney 
is not an officer of the court. 
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